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RENDITION OF MUSICAL COMPOSITIONS ON 
COIN-OPERATED MACHINES 





WEDNESDAY, JULY 15, 1953 


Unirep SratTes SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D. €. 

The subcommittee met, pursuant to call, at 2 p. m., in room 457, 
Senate Office Building, Senator William E. Jenner presiding. 

Present: Senators Jenner and Wiley. 

Also present: George S. Green, subcommittee counsel. 

Senator JENNER. The committee will come to order. 

We will include in the record at the outset a copy of 5S. 1106, a bill 
relating to the rendition of musical compositions on coin-operated 
machines. 

(S. 1106 follows :) 


[S. 1106, 88d C Pee a 


A BILL Relating to the rendition of musical compositions on coin-operated machines 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 1 (e) of title 17, United States 
Code (Act of March 4, 1909, Public Law 349, Sixtieth Congress, second session, 
as amended), is amended by striking out the following: 

“The reproduction or rendition of a musical composition by or upon coin- 
operated machines shall not be deemed a public performance for profit unless 
a fee is charged for admission to the place where such reproduction or rendition 
occurs.” and inserting in lieu thereof the following: “The reproduction or rendi- 
tion of a musical composition by or upon a coin-operated machine shall be deemed 
a public performance for profit by the person who owns, operates, or services such 
machine or the establishment wherein such reproduction or rendition occurs, 
whether or not a fee is charged for admission: Provided, That a person who 
himself owns, operates, services, and retains all receipts of a single such 
machine, located in an establishment in which he conducts a business other than 
that of providing entertainment, and to which no fee for admission is charged, 
shall not be deemed to have infringed upon the exclusive right of public per- 
formance for profit as a result of the rendition or reproduction of the musical 
composition by means of that coin-operated machine if such rendition or repro- 
duction is intended to be heard only by persons in such establishment.” 


Senator Jenner. I would like toask a general quest ion of the people 
in the audience. 

Mr. Schulman, attorney from the Authors’ League, and the SPA; 
where are you from? 

Mr. Scuutman. New York, sir. 

Senator Jenner. Mr. Robert MacGimsey, song writer: where are 
you from? 

Mr. ScuutmMan. He is from California. 

Senator Jenner. Mr. MacGimsey, do you have a prepared state- 
ment ¢ 

Mr. Scnutman. They all have prepared statements, Senator. 
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nator JENNER. What we are trying to do is to take the witnesses 
long distance and be sure we vet them disposed of, and then take 





the people trom a shorter distance at a later time, if we have to. 

How about Joan Whitney. Where are you from? 

M Witrnry. I am from New York. 

Senator Jenner. We will pass you by for the time being. 

Mr. ScuutMan. She is from New York ( ity. 

Senator JENNER. Sidney Kaye 

Mr. Kaye. Iam a New Yorker, sir. 

- tor JENNER. Doris Fisher? 

\ I'rsHER. Detroit. 

Senator JennNER. Come forward, please. Will you be sworn to 

Do you s\ r that the te timony give in thi hearing will 

be the truth. the whole truth, and nothing but the truth, so help you 
Gor 


TESTIMONY OF DORIS FISHER (MRS. CHARLES GERSENSON), 
DETROIT, MICH. 


> JenNeR. Will you state vour name for the committee 

M MISH My ume is Don Fisher Gersenso1 

s SNER. W re cd de? 

\I | Hl | ( a i 472 Su ol} Dy VE D trot M h 

si TENN] Wh I re. 1 | ol ( 4 

\] i H 1 al a sone ‘ 

Senator Jenner. You are here today to testify in behalf of Senate 
1106? 

M irsHer. That rioht. 

s¢ r JENNER. Do you have a prepared statement / 


\I i ISHER. Yes, I do. 

Senator JENNER. You may proceed. 

M lisner. In appearing before this committee in support of the 
McCarran and Dirksen bills, I am pleading not only my own cause 
is a writer, but that of my late father, who always crusaded against 
njustice, His zeal in this respect prompted him to join the French 
Foreign Legion in the First World War. Having a strong sense of 
tair play, he could not understand why the juk ebox operators refused 
to pay him anything out of the vast pro fits they made (and in many 
cases are till making) on such of his songs as Peg O” My Heart, Dar- 
danella, Ireland Must Be Heaven, Come Josephine in My Flying 
Machine, Chicago That Toddling Town, Every Little Bit Helps, Little 
Snark of Love Still Burning, Daddy You’ve Been a Mother to Me, 
Oui Oui Marie, et cetera, to mention but a few. 

Having taught me the art of songwriting, he felt that I could step 
ut on my own after we wrote Whispering Grass in collaboration. 
My songs since that time include You Always Hurt the One You 
Love, Into Each Life Some Rain Must Fall, Tired, Tampico, Good 
Good Good, Put the Blame on Mame, You Can’t See the Sun When 
You're Crying, and Angelina. Many of these have been jukebox 
favorites. 

I know something about the publishing business as well as writing 
because both my parents had a hand in it. My mother is still in the 
business. It requires tireless energy, endless patience between hits, and 
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a large outlay of capital. Our family was acutely aware of this 
because my father’s first publishing venture ended in bankruptcy. 
Many of our new songs Vs not accepted by se lishers because they 
cannot afford toe = riment withthem. If the jukebox operators paid 
for their use of music, publishers and writers would have greater free- 
dom in experimenting with new ideas and new material. As the re- 
wards for creating new works become more attractive, the public will 
benefit by having a greater variety of songs to choose from, and an 
everincreasing number of writers and publishers producing them. 
Such encouragement lies at the very root of our « opyright system. It 
is so much a part of our national policy that the Founding Fathers of 
our Nation included copyright protection in the Constitution as a 
means of bringing happiness and enlightenment to the public by en- 
couraging authors. 

Some countries of the world provide this encouragement in the form 
ofasubsidy. In return they expect songs wr literature to follow the 
party line. ‘Those who stray lose their subsidies. In our free system, 
merit is the test as determi ined by the 9 slats mselves. If they want 
to hear a song they will | DUY copies, or listen to it on the radio, or dance 
to it, or drop nic kels or dimes in ju i boxes. In every case but one, the 
businessman who profits, pays the author. This is true of the pub- 
lisher, the record manufacturer, the radio broadcaster, and the dance- 
hall operator. Only the jukebox operator escapes carrying his fair 
share of the load. The public is entitled to insist that the jukebox 
operators reward the « omposer as a Means of encouraging the creating 
of more and better music for public enjoyme nt. 

[ earnestly urge you to recommend enactment of the McCarran bill. 

Senator JENNER. How would this work out in practice ¢ Somebody 
has a jukebox. Who enters into the contract ? 

Miss Fisuer. That is beside the point. I don’t care about the fee. 
I don’t care about those kinds of works. I know that we are writing 
songs and they are using our songs and they are not paying us. That 
could be decided later. 

Senator JENNER. ‘There is somebody here, I assume, who can testify 
on that subject. 

Miss Fisner. Mr. Schulman: yes. 

Senator JenNeR. Well, thank you very much, Miss Fisher. 

Miss Dorothy Stewart, where are you from ¢ 

Miss Stewart. Australia. 

Senator JENNER. Please come forward. Do you solemnly swear the 
testimony you shall give before this committee will be the truth, the 
whole truth, and nothing but the truth, so help you God? 

Miss Srewarr. Yes. 


TESTIMONY OF DOROTHY M. R. STEWART, NEW YORK, N. Y. 


Miss Stewart. My name is Dorothy M. R. Stewart. I was born 
and educated in Australia, my home is at 137 East 38th Street, New 
York City. I have resided in the United States since 1924, and am 
proud to say that I have been an American citizen for the past 15 
years. 

Senator JENNER. You really live in New York instead of Australia. 
You frightened me. What is your business or profession ? 

Miss Stewart. I am a songwriter. 
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Senator JenNER. Are you prepared to testify here in behalf of 
this bill? 

Miss Srewarr. Iam. I am an American and very proud to be part 
of the testimony. 

Senator Jenner. All right. You may proceed. 

Miss Stewart. In addition to being a composer and author, I have 
toured Australia, New Zealand, the United States, and Canada as an 
entertainer, and have appeared on the major radio networks in the 
United States and Australia. I think I am best known for my song 
Now Is the Hour, the No. 1 song for 1948 and winner of the Clef 
award. Among my other songs are Give Me Your Hand, God Bless 
Australia, Wedding Bells, Be True, Old Fashioned Christmas, A 
Rose, A Book, A Ring, and many others. 

When my Now Is the Hour was a jukebox favorite, I] first became 
aware that our copyright laws do not provide for compensation to 
writers for such an obviously commerce ial use of our works. 

I am confident that in keeping with the extension of rights of 
authors by legislatures from time to time to keep pace with new com- 
mercial uses of our works, the Congress of the United States will 
sooner or later protect us against the unauthorized uses of our works 
In jukeboxes. We know that dramatic rights were not accorded until 
1856, and performing rights until 1897; and that poets had no record- 
Ing oF ee rights until 1952. But they are protected now. 
There have been previous bills to remove the jukebox exemption which 
has been on the books since 1909, but which did not begin to affect 
us seriously until 1934. I think now is the hour to enact the McCarran 
bill, S. 1106, or the Dirksen bill, S. 1444, because (1) the jukebox 
industry has just increased the charge per play to the public 100 
percent from 5 cents to 10 cents. 

(2) The industry has had a free ride in the use of our works for 
almost two decades. 

(3) A similar injustice to poets and novelists was corrected at the 
last session of Congress. 

(4) The jukebox industry can well afford to pay a small charge to 
authors, else they would not spend so much money in putting fancy 
trappings on the machines that play our music. 

(5) The new vinylite records can play as many as 2,000 times with- 
out impairment of fidelity, as compared with an average of 50 times on 
the old shellac records. This means that each record purchased by a 
jukebox operator can now yield him 40 times as many nickels or dimes 
as heretofore. An investment of 80 cents in a record which will play 
2.000 times on - side—or a total of 4,000 times—will yield $200 at 
5 cents per play, or $400 at 10 cents. Formerly the average yield per 
record was only S5. because the charges per pli Ly Was only 5 cents and 

each side of the record pl: aved only 50 times. If the record could 
sie 100 times per side, it would have yielded only $10 in contrast 
with the present yield of $200 to $400. 

(6) The jukebox industry is well organized and has a bargaining 
power that is at least equal, if not far superior, to that of those who 
create music. 

(7) We live in a country where, and in an era when, the justice of 
a cause is a sufficient argument to support it. Our cause is just, and 
we are confident that justice to us will not be long delayed. 
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I wish to thank you for allowing me to appear before this commit- 
tee of the Congress of my adopted country. 

Senator Jenner. Thank you very much. 

Vie Mizzy, where are you from / 

Mr. Mizzy. New York City. 

Senator Jenner. Mr. MacGimsey, are you present, and will you 
come forward. Do you swear that the testimony you shall give in this 
hearing will be the truth, the whole truth, and nothing but the truth, 
so he Ip. you God? 

Mr. MacGinsey. I do. 


TESTIMONY OF ROBERT H. MacGIMSEY, LOS ANGELES, CALIF. 


Senator JenNer. Will you state your full name to the committee? 
Mr. MacGimsey. My name is Robert H. MacGimsey. 

Senator JENNER. Where do you reside ¢ 

Mr. M AC GIMSEY. 2970 North Beechwood Drive, Los Angeles, Calif. 
Senator JENNER. What is your business or proper 

Mr. MacGimsey. My en ess is writing musi 


Senator JENNER. You may proceed with your testimony. 
Mr. MacGimsry. I was oat ag in Pineville, La., and I have devoted 
most of my lifetomusic. Many of my songs are in the folksong idiom 


of the South. Among my works are such compositions as Shadrack, 
Meshack, Abednigo; Sweet Little Jesus Boy, which I am happy has 
found its way to the hearts of the people ; Down to de Rivah; Trouble; 
‘Thunderin’, Wonderin’; Land uv Degradashun; Daniel in the Lion’s 
Den; Old Slave; Roofs; Jonah and the Whale; To My Mother; Our 
Father: I Saw You There in the Moonlight: My Child As leep; Think 
on These Things, taken from a text in the Bible; and My Lovely One. 

In addition to writing songs I have appeared professionally as a 
whistler. One of my most interesting experiences was the whistling 
of solos and singing of my songs at a White House musical given by 
President and Mrs. Franklin D, Roosevelt. 

[ appear here to tell why the composers and the authors of this 
Nation strongly support the McCarran and Dirksen bills, S. 1106 
and S. 1444. 

The fundamental purpose of these bills is to plug the existing loop- 
hole in the Copyright Act which allows jukebox operators, alone 
among all commercial users of music, to play coprighted musical com- 
positions for profit without the consent of the copyright owner and 
without any compensation whatsoever to the creator of the music. 
The effect of this proposed legislation, as I understand it, would be 
to make the rendition of a copyrighted composition on a jukebox a 
public performance for profit, just as is the case with radio, television, 
nightclubs, concerts, et cetera. 

The jukebox exemption now contained in the Copyright Act is 
outmoded. It was inserted in the 1909 Copyright Act at a time when 
coin-operated music machines were very primitive affairs, without 
electronic amplification and recordings. 

I believe in those days you put a ‘little earphone to your ear and 
heard the music. No one could then visualize the vast dimensions to 
which the jukebox industry would grow. 

The present-day jukebox is of recent origin. It dates only from 
1934. In less than two decades it has grown to one of the largest 
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commercial users of music, accounting for an admitted annual income 
of over $300 million. 

The antiquated exemption for jukeboxes, which I hope this com- 
mittee will vote to eliminate from the copyright law, discriminates 
against all other users of copyrighted music, who under the law must 
compensate the creator of music for the profitable use of his music. 
As a matter of justice and fair dealing, the jukebox industry also 
should fairly compensate the composers on whose product they depend 
and thrive. They should not get a free ride at the expense of the 
pay Ing passengers. 

[ wish to make it clear that the bills before this committee do not 
set up a new principle of protection for authors. The bills merely 
prov ~ that existing principles relating to public performances for 
profit be applied to jukebox operators, on a basis ‘of equality with 
other commercial users. 

If this legislation is D issed by Congress, operators of jukeboxes will 
no rong r be able to exploit a composer’s music without his permission 


and without paying him. Jukebox operators will be placed on the 
same ee as Ti iclio § and tele, ision stations and networks, hotels, night- 
clubs, and all other users of copyrighted music. The jukebox oper- 


ators thenceforth can make use of the licensing system which is al- 
ready in effect throughout all other segments of the entertainment 
industry. 

To protect authors, the framers of the Constitution reserved to 
them, in the words of that great document, “For limited times * * * 
the exclusive right to their * * * writings.” I am sure that it was 
not the intention of the signers of the Constitution that he Federal 
Government should at some later date deprive writers, through a 
restrictive clause in the Copyright Act, of their artistic property in 
favor of a single special interest. I feel equally certain that Con- 
gress, in enacting the 1909 law, did not intend to exempt from the 
provision s of the law a $300 million industry, the size and scope of 
which it could not then foresee. 

Senator Jenner. This is Senator Wiley. Senator, for the sake of 
time, we have heard three songwriters, and most all of them have 
prepared statements. I believe we could save the committee time, as 
we are all busy people here in the closing days of the session, if we 
would permit the songwriters, particul: arty; because their statements 
seem - all pretty well follow the general pattern, to put their state- 
ments into the record and make them a part of our record so it will 
be available to the committee and to the Members of the Senate, and 
then call up these attorneys and so forth to get into the controversial 
portions that I am sure the Senate will be more interested in. 

Senator Wirey. I think that is a very good suggestion. I see no 
reason to simply complicate the record with a lot of duplicated 
statements. 

Senator Jenner. In other words, all they are doing is reading 
their statements. We will put the statements into the record if that 
is agreeable, and there is no objection. 

Would you care to put the rest of your statement into the record? 

Mr. MacGisey. If yousay so. There isa little controversial stuff 
in mine. 

Senator Jenner. What I wanted to get to were the attorneys, and 
get to the questions of how you are going to work out the contracting 
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and what sort of a fee basis and so forth. I do not believe the writers 
are competent to testify in ~ field. It seemsthat way. Maybe you 
have it in your statement. I donot know. Have you? 

Mr. MacGiusry. The matter of the mechanical collections and so 
on, that is another matter. 

Senator JENNER. Your statement will all be in the record, so with 
your permission, I will ask that the rest of your statement go into the 
record and become a part of it. I will ask all of the songwriters pres- 
ent here, those that have not testified, to submit their statements and 
we will make them a part of the record. Then we will proceed with 
the attorneys, if that is agreeable, if there is no objection. Does any- 
one object to that form of procedure? 

It seems to be agreeable. With your permission, then, we will put 
your statement into the record. Submit it to the reporter. He will 
take up from where you left off. 

Mr. MacGrsey. There are some inserts to go into that. They are 
marked inserts A, B, and C, 

Senator Witry. Let me ask you, Senator, does the record show that 
the hearing is on the so-called McCarran bill ? 

Senator JENNER. The hearing is on S. 1106, but all the witnesses so 
far have testified both to the McCarran and Dirksen bills. But the 
hearing is on 1106, which is the McCarran bill. But any voluntary 
statements they have offered so far on the Dirksen bill have not been 
deleted from the record. I donot know what the difference is between 
the two bills. 

Senator Wirey. I had the understanding that Senator Dirksen was 
not pressing for a hearing, is that right? 

Senator JENNER. Technically speaking and legally speaking, the 
hearing is on Senate bill 1106, which is the McCarran bill. 

Senator Wier. And pursuant to his request we have scheduled 
these hearings. 

Senator Jenner. That is right. All of these people here today are 
proponents. 

Senator Witry. All right. 

Senator Jenner. Mr. MacGimsey’s statement will be included 
the record at this point. 

(Mr. MacGimsey’s prepared statement follows :) 


STATEMENT OF ROBERT MACGIMSEY IN Support or 8. 1106 anp S. 1444 


I was born in Pineville, La., and I have devoted most of my life to music. 
Many of my songs are in the folksong idiom of the South. Among my works 
are such compositions as Shadrack, Meshack, Abednigo; Sweet Little Jesus Boy, 
which I am happy has found its way to the hearts of people; Down to de Rivah; 
Trouble, Thunderin’, Wonderin’; Land uv Degradashun; Daniel in the Lion’s 
Den; Old Slave; Roofs; Jonah and the Whale; To My Mother; Our Father; 
I Saw You There in the Moonlight; My Child Asleep; Think on These Things, 
taken from a text in the Bible; and My Lovely One. 

In addition to writing songs I have appeared professionally as a whistler. 
One of my most interesting experiences was the whistling of solos and singing of 
my songs at a White House musical given by President and Mrs. Franklin D. 
Roosevelt. 

I appear here to tell why the pommorets and authors of this Nation strongly 
support the McCarran and Dirksen bills (S. 1106 and S. 1444). 

The fundamental purpose of these bills is to plug the existing loophole in the 
Copyright Act which allows jukebox operators, alone among all commercial 
users of music, to play copyrighted musical compositions for profit without the 
consent of the copyright owner and without any compensation whatsoever to 
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the creator of the music. The effect of this proposed legislation, as I under- 
stand it, would be to make the rendition of a copyrighted composition on a 
jukebox a public performance for profit, just as is the case with radio, television, 
night clubs, concerts, ete. 

The jukebox exemption now contained in the Copyright Act is outmoded. It 
was inserted in the 1909 Copyright Act at a time when coin operated music 
machines were very primitive affairs, without electronic amplification and re- 
cordings. No one could then visualize the vast dimensions to which the jukebox 
industry would grow. 

The present-day jukebox is of recent origin. It dates only from 1934. In 

2 decades it has grown to be one of the largest commercial users of 
music, accounting for an admitted annual income of over $300 million. 

The antiquated exemption for jukeboxes, which I hope this committee will 
vote to eliminate from the Copyright Law, discriminates against all other users 
f copyrighted music, who under the law must compensate the creator of music 
for the profitable use of his music As a matter of justice and fair dealing, the 
jukebox industry also should fairly compensate the composers on whose product 
they depend and thrive. They should not get a free ride at the expense of the 


less than 


paying passencers 

I wish to make it clear that the bills before this committee do not set up a new 
] nciple of protection for authors The bills merely provide that existing prin- 
iples relating to public performances for profit be applied to jukebox operators, 

basis of equality with other commercial users. 

If this legislation is passed by Congress, operators of jukeboxes will no longer 
be able to exploit a composer’s music without his permission and without paying 
him. Jukebox operators will be placed on the same basis as radio and tele- 
vision s ons and networks, hotels, night clubs, and all other users of copy- 
righted mu The jukebox operators thenceforth can make use of the licensing 


system which is already in effect throughout all other segments of the .enter- 
ainment industry. 
To protect authors, the framers of the Constitution reserved to them, in the 





! it great document, “for limited times * * the exclusive right to 
their * * * writiz ES sure that it was not the intention of the signers 
f the Constitution that the Federal Government should at some later date 
deprive writers, through a restrictive clause in the Copyright Act, of their 

tis property in favor of a single special interest. I feel equally certain 
that ¢ ress, in enacting the 1909 law, did not intend to exempt from the pro- 
visions of the law a $300 million industry, the size and scope of which it could 
not then Ttorese¢ 


American composers and authors depend on royalties received from public 
performances of their works by commercial users for their chief source of 
income Under our free enterprise system, composers must have this economic 
incentive if they are to support themselves and their families, and continue to 
add new works to the great list of musical compositions which serve the Nation. 

It seemed strange to me that any industry would insist on special treatment 
which is not accorded to others. So I looked in the publication of the jukebox 
industr a weekly called Cash Box—to find what arguments were being ad- 
vanced against the measures introduced by Senators McCarran and Dirksen, 
and justifying the jukebox operators’ refusal to recognize the rights of authors. 
Here is what I found: 

Cash Box asserts that if the jukebox operators are placed on the same basis 
as other commercial users of phonograph records by requiring them to respect 
the right of authors, the result will be “to take from the poor and laboring 
peoples of this Nation the music they can afford and the music they enjoy—the 
jukebox musical entertainment of the Nation.” 

There is no indication of how this will happen. The writers and publishers 
have not been unreasonable with other commercial users. The radio stations 
using both live and recorded music pay all the composers, authors and publishers 
of the world less than 3 percent of their receipts. 

Why should the jukebox industry expect to pay so much that the “poor and 
laboring peoples” will lose their music? Experience with other commercial users 
clearly demonstrates that jukebox operators will not have to charge the public 
one penny more than their current rates, if either of these two bills is passed. 

They do not mind taking the poor man’s money as long as they can keep all 
of it. As I travel around I do not see any buttons on the front of jukeboxes 
marked “Poor Man’s Button” which the poor man may push and get a playing 
of music without paying his nickel or dime 





we, 
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The jukebox industry is not a philanthropic enterprise, but a business, operated 
for profit. For Cash Box to depict jukebox operators as kind-hearted humani- 
tarians seems a little out of character, in view of the fact that for some months 
Cash Box itself has been editorially urging the industry to increase jukebox 
play from 5 to 10 cents, or 3 plays for 25 cents. 

An editorial in Cash Box on April 18, 1953, urging 10-cent play was reprinted 
verbatim by the Washington, D. C., Music Guild, Inc. in full-page advertisements 
in Washington newspapers on April 22, 1953. 

The president of the Washington Music Guild, Mr. Charles W. Bowles, publicly 
stated recently that about 60 or 70 percent of the 1,750 jukeboxes in the Wash- 
ington, D. C., area have been converted from 5 to 10 cents per play, or 8 for 25 
cents, and that the rest will be converted in the near future. Aft the same time, 
Mr. Bowles said, the total money taken from the machines has gone up about 
30 to 40 percent since the changeover. (See Washington Daily News, April 23, 
1953, and Washington Times-Herald, April 30.) 

While 5-cent play is rapidly becoming a thing of the past, the cost per play to 
jukebox operators has decreased substantially as the result of the general use 
of modern vinylite records, which are unbreakable and which can be played many 
times longer than outmoded shellac records. <A shellae record could be played 
50 times. The new vinylite record can be played 2,000 times, and they have 
introduced jukeboxes which contain 100 or more records at a time, greatly reduc- 
ing service charges 

There is no reason to suppose that we writers and publishers will be unrea- 
sonable in the rates we will charge. We have a long history of being extremely 
modest in our rates. We want all users of music to prosper. Our livelihood 
depends upon them. If, as I do not believe will be the case, any composers or 
authors should seek to charge the jukebox industry unreasonable performance 
fees, the jukebox operators have several means of relief. They can (1) use only 
the works of Composers and authors of their own choice; (2) refuse to use the 
compositions of any composers and authors whose rates they believe to be unrea- 
sonable; (3) secure low-cost bulk licenses covering large groups of composers 
and authors by dealing with licensing societies such as ASCAP, BMI, or SESAC, 
or (4) in the case of ASCAP, apply to the courts for determination of a just fee. 

Whatever the rates may be, they will be reasonable, for composers and authors 
are vitally interested in the continued well-being of the great entertainment in- 
dustry of which they are an important part. Performance fees asked by writers 
of musical works will certainly cost the public substantially less than the increase 
which Cash Box has been urging and which local jukebox operator groups are 
already putting into effect. 

The music played in jukeboxes belongs to us who create it. We do not want 
to take it from anyone, poor or rich. Nor do we want the jukebox operators to 
take it from us. We would like to have the whole Nation enjoy our music on 
the democratic basis of fair compensation. Anything else is confiscation and does 
not fit in with the American system. 

Another argument against this proposed legislation by Cash Box is that juke- 
box operators should not pay because “publishers are already getting royalties 
direct from the Nation’s jukebox owners because this royalty is already included 
in the price that the jukebox owners pay for the recordings they purchase” (Cash 
Box, April 18, 1953, p. 34). The operators claim that a performance fee would 
constitute “a tax on top of a tax” (Cash Box, April 4, 1953, p. 31). 

The operators here are confusing the composer’s manufacturing right with his 
performing right. The United States copyright law makes a clear distinction 
between these two separate rights, as follows: 

“The payment of the royalty provided by this section shall free the articles 
or devices for which said royalty has been paid from further contribution to the 
copyright except in the case of public performance for profit.” (Title 17 of the 
U.S. Code, ch. 1, see. E.) 

In other words, by United States statute the payment of royalties to a com- 
poser by a record manufacturer does not free users of that record from compen 
sating the composer for public performance of his music for profit. All com 
mercial users of music—with the sole exception of jukebox operators—pay a 
performance fee when they perform copyrighted music, regardless of whethe1 
they use records or live talent. 

The tiny little 1 cent per record royaity which goes to writers was fixed by 
Congress in 1909, when phonograph records were used only in homes—in the 
family living room. Those were private home performances for pleasure not 
for profit. Now that same phonograph record designed for the home is played 
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in pub halls for 5 or 10 cents per play for dancing and entertainment. And 
the jukebox operators say that although they now collect over $300 million 
inn from such public performances, that that little 1 cent per record sched- 


iled for private home performance adequately compensates the composers. That 
s their main argument 


No principle is better established today than that an author is entitled to a 
roy: vhenever his work is performed publicly for profit. In order to give that 
perf ince, the use of sheet music, or a phonograph record, is frequentiy neces- 
sary If a producer goes to a bookstore and buys a book, he cannot then convert 

e story that book into a motion picture, from which he may reap several 

I] dollars, without paying the author for the right to do so. A symphony 
orchestra cannot perform a work without securing a copy of the score. But 
J it copy does not give a right to perform publicly for profit. People 








wl es of plays must secure separate permission to stage them publicly. 
Rad mis buy the records they perform; yet they pay a separate royalty for 
rgument by the operators against the McCarran and Dirksen bills 
costs in the jukebox industry have risen considerably since 1934 
(4 A] Ls, 1953 H()) 

Phe 3 Say thing about being able to garner $300 million a year for the 
free ir works, as against nothing before 1934, nor do they mention the 
fact ( pos d authors have to pay grocery and rent bills and taxes just 
ike Jukebox ope rs. Writers even must pay double for the privilege of hear- 
ing the nes pla na jukebox 

{ f erators, W are free to se their prices to compensate for 
ncere: costs, the writers of musical works are limited by law to a manu- 
factu £ of 2 cents per record side, imposed in 1909, although the cost 
of li 1 far? e in the 44 years since 1909 than the 19 years since 
L954 juke es were born 

Ca box further urges that » jukebox operators should have free use of our 

usic because the publisher’s “greatest profit won’t come from records. It will 

me ft t heet mus that | n sell on the song And the only way he’s 
pil eet music,” s ( x, “is to get his record played as often and 
as] places as possible so that people can hear the song and want to play 

(¢ | _ June 6, 1953 p >). 

N yuld be further from the trutl Overplaying, as in jukeboxes, kills 
the ¢ | for eet musk That is a well-known fact in the business. 

Be ‘ e di of jukeboxes and other electronic devices, the average hit 
would east a million copies of sheet music. Today if a song sells 100,000 
copies, it 1. top hit. Many hits do not even attain sales of 100,000 copies. Un- 


on jukeboxes thus does not encourage the sale of sheet music. 


It « ist the opposite ; it surfeits the public to the point where they do not wish 
o have sa part of their permanent home library. 
M writers today derive their primary income from public performances 
ither ft from sales of copies of their music. That is quite natural, because 
de I ns of communication have so changed entertainment habits that 
i ing sheet music for personal performance, most people enjoy music 
by g to a mechanical reproduction by means of radio, jukeboxes, and 
If t m of the jukebox operators that they popularize our songs, when they 
sell th ght to play them at 5 or 10 cents for each play, were meritorious, the 
same argument could be made even more plausibly by radio and television broad- 
casters and record manufacturers. They at least occasionally broadcast or 





record sor of our less successful songs. But the jukebox industry takes only 
he works that have already proved to be successful. 

This statement is borne out by every issue of the Cash Box itself, which prints 
long list f tunes popularized each week by disk jockeys, motion pictures, radio, 
television, and other media, as well as best-selling records in 15,000 retail stores. 


All available evidence shows that the popularity of a musical work is made 
possible primarily by the publisher, who invests heavily in exploiting the tune, 
and the media by which he exploits it—radio, television, movies, newspaper and 
magazine advertising, and retail outlets. The jukeboxes, on the other hand, 
merely benefit from such popularity after it is achieved, and as I have already 
pointed out, tend to lessen a tune’s popularity through an excessive amount of 
playing in 550,000 boxes. 
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In conclusion, I wish to urge the following: 

1. The $300 million jukebox industry should not be the beneficiary of an exemp- 
tion that is not accorded to any other user of commercial music. 

2. Jukebox operators, pleading poverty, have (a) doubled their prices and in- 
creased their net multi-million-dollar yearly income 30 to 40 percent; (0) intro- 
duced cost-saving devices such as the multirecord box and the vinylite record; 
(c) steadfastly refused to pay anything at all to the composers and authors who 
imake it possible for them to stay in business. Writers of musical works, on 
the other hand (@) are forced to spread 1909 dollars over 1953 prices; (0) help- 
lessly watch their sales in other media decline as the result of overplaying of 
their music in jukeboxes, and (c) receive not one penny of the millions of dollars 
jukebox patrons pay to hear their songs. 

3. The new vinylite and extended-play records, being unbreakable and having 
an indefinite life, will ultimately mean a reduction in record sales and a lessening 
of record royalties—just as technological developments in the last 20 years have 
reduced sheet-music sales This is one of the hazards composers and authors 
must face, However, we believe that when a new market opens up for our works, 
as in the case of the jukebox since 1934, such a business should pull its weight, 
in free and open competition with other groups in the entertainment industry. 

t. The mere fact that the jukebox operators have enjoyed a windfall since 
1954 at the expense of Composers and authors (because of the fact that Congress 
could not foresee in 1909 the technological developments of 1934) should not 
prevent Congress from correcting this situation in 1953. It corrected a similar 
njustice for the poets and novelists last year by granting them performing and 
recording rights under Public Law No. 575, enacted in 1952. 

5. The amounts which writers earn in other fields are immaterial. They are 
entitled to be paid for the use of their music in jukeboxes. The purpose of the 

pyright law is to encourage people to write. If the rewards are increased, more 
wople will devote their talents to this field, to the benefit of the musical enjoy- 
eit of the Nation, 

6. The elimination of the jukebox exemption will modernize the 1909 law in 
ordance With the laws of other civilized nations and with the recommendations 
the State Department, the copyright oflice, the numerous bar associations, 

ncluding the American Bar Association, and all groups genuinely interested 
in music such as the National Musie Council, the American Federation of Music 
Clubs, and others. 


7. Finally, elimination of this unfair exemption will bring long-delayed justice 
merican composers and authors. 
Everyone would like to say something brilliant that would be so convincing 


that it would settle this whole question. I do not know any such brilliant thing 
to say. I wish I did. Sut what is the fundamental fact at the bottom of this 


issue? It is simply that a tremendous industry is using the property of a small 
group of people and is not paying them for it. This big industry is the jukebox 
industry. They sell just one thing and that is musie. They sell over $300 million 
worth of it annually. They pay for the materials the machines are made of. 
They pay all the workmen who make the machines. They pay wholesale prices 
for the records on the machines. Then they sell the playing of the music to 
the public at a large profit to themselves but they refuse to pay the writers of 
that music anything whatever for using it. They keep all the money. If it 
were not for our music, they would not have a jukebox industry, for I just don’t 
believe people would pay very much to sit around and gaze at those glistening, 
multicolored jukeboxes if no music came out of them. 


Senator Jenner. Miss Joan Whitney, would you come forward and 
submit your statement for the record, please, and Miss May Breen? 


STATEMENT OF MAY SINGHI BREEN (MRS. PETER DeROSE), NEW 
YORK CITY, N. Y. 


Miss Breen. I am testifying for my husband’s estate. 

Senator JenNER. Mrs. Peter DeRose? 

Miss Breen. Yes. But it is in here. The only thing I wanted to 
do was to apologize because I wrote a few extra things which I am 
sure can be read. 
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Senator JenNeR. That will be submitted for the record. 
Miss Breen. Thank you. 
(Miss Breen’s prepared statement follows :) 


STATEMENT OF May SINGHI BreEN (Mrs. PETER DEROSE) IN Support oF S. 1106 
AND §S. 1444 


My name is May Singhi Breen DeRose. I am known professionally as May 
Sinchi Breen. I reside at 186 Riverside Drive, New York City. 

I hope this committee will forgive me if I say something about the songs and 
feelings of my late husband, Peter DeRose, because he was so happy when he 
heard that Senators McCarran and Dirksen had introduced §S. 1106 and §S. 1444, 
respectively He did not know that he would not live to fulfill an ambition to 
appear before you when the bills came on for hearing. 

My husband and I have often discussed the effect of new scientific inventions 
on the lives of songwriters. In a sense, we were radio pioneers. From 19238 to 
1989, as a team, we were heard almost daily on our radio program called Sweet- 
hearts of the Air. As early as 1933 we were doing test programs for television 
In large part it reflected our lives together. We were acutely aware of the 
new avenues opened up to the songwriter by radio and television. Few people 
realize that a creative artist must have peace of mind to create songs that re- 
flect happiness and well-being. When financial or other worries become too 
pressing, an author, like other human beings, ceases to function properly. Often 
he loses his creative gift entirely or is driven to pursuits that shorten his life 
span. With the added possibilities of income from radio and television perform- 
ances, my husband concentrated more and more on writing He composed the 
musie of such songs as Deep Purple, When Your Hair Has Turned to Silver, 
Wagon Wheels, Muddy Waters, Have You Ever Been Lonely, and Somebody Loves 
You. He was attuned to nature and expressed his feelings musically in I Heard 
a Forest Praying, Rain, Autumn Serenade, and Lilacs in the Rain. His country 
and its opportunities meant a great deal to him and inspired such songs as I Hear 
America Singing, Somewhere in Old Wyoming, and Oregon Trail. sut one of his 
proudest achievements was a song that never found its way into jukeboxes. 
With the late Gen. George S. Patton, Jr.. he wrote God of Battles In 1942 the 
construction battalions, United States Navy, commissioned my husband to write 
the Song of the Seabees, which was the theme of the motion picture, Fighting 
Seabees. In connection with the song he received an award of merit from the 
Construction Battalion in acknowledgment of his patriotic contribution to the 
war effort in obtaining enlistment of recruits. 

I have mentioned these works because they show how an author can be of 
service to his people. No one will deny that that service should be rewarded. 
Our country has been built on a foundation of every person being paid in ac- 
cordance with his deserts. We abhor sinecures. We do not want Government 
subsidies. We as writers (I, too, am a writer, and am often called the Ukulele 
Lady because of one of my specialities) want our rewards to come only from 
those who profit commercially by using our works. Practically all commercial 
users endorse and apply that principle. The jukebox operators are an exception. 
They have found a loophole in the 1909 copyright law under which they claim 
that they are not giving public performances for profit. The facts are obviously 
otherwise. Their performances are both public and for profit. The law should 
do away with a fiction that says they are not “deemed” to be public perform- 
ances for profit. The MeCarran and Dirksen bills would merely make the law 
accord with the facts, and would place the jukebox industry on the same footing 
as other commercial users of music. The principle of these bills is sound and 
I respectfully urge that this committee recommend their enactment. 


e 





STATEMENT OF MISS JOAN WHITNEY, FOREST HILIS, N. Y. 


Senator Jenner. Miss Whitney, your statement will be made a part 
of the record. 
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(Miss Whitney’s prepared statement follows :) 
STATEMENT OF JOAN WHITNEY IN SUPPORT OF 8S. 1106 ANpD S. 1444 


My name is Joan Whitney. I am a composer and author of musical works 
as well as a singer. In addition I have produced shows on radio. Born and 
educated in Pittsburgh, I now reside at Forest Hills, N. Y. 

My first successful composition was High on a Windy Hill. Since that time 
I have written more than a hundred compositions, of which my most recent hit 
song is You'll Never Get Away. I also wrote Far Away Places; So You're the 
One; It All Comes Back to Me Now; My Sister and 1; When Your Heart Goes 
Bumpety-Bump; It’s Love, Love, Love; Candy; That’s the Beginning of the 
End; Ain’t Nobody Here But Us Chickens; Money Is the Root of All Evil; 
Comme Ci Comme Ca; I Only Saw Him Once; Love Somebody, Yes I Do; Dan- 
gerous Dan McGrew; and No Man Is an Island. 

Although women have been interested in music during our whole civilization 
it is only recently that they have won a real foothold in the writing profession. 
I think we have made a substantial contribution. On the distaff side are such 
outstanding writers as Dorothy Fields who gave us such great songs as I Can't 
Give You Anything But Love, Baby; On the Sunny Side of the Street; I'm in 
the Mood for Love; Exactly Like You; Lovely to Look At, and many others; 
Clara Edwards, the writer of With the Wind and the Rain in Your Hair; Mabel 
Wayne who wrote In a Little Spanish Town; Ramona; Little Man You’ve Had 
a Busy Day; Ann Ronell who wrote Who's Afraid of the Big Bad Wolf; Baby’s 
Birthday Party : Rain on the Roof; Willow Weep for Me, and so forth; Theodora 
Morse who wrote Three O'clock in the Morning; My Wonderful One; Siboney; 
and Hail, Hail the Gang’s All Here: Grace Kahn, who wrote I Wish I Had a 
Girl: Sylvia Dee who wrote Too Young (the No. 1 jukebox song of 1951) : Chick- 
ery Chick and others; Jessie Mae Robinson who wrote I Went to Your Wedding, 
and Keep It a Secret. 

Many of us come from songwriting families In the case of Doris Fisher, 
Sylvia Dee and myself, our parents were songwriters. Dorothy Fields’ father 
was the famous comedian Lew Fields. Sylvia Dee’s mother won national poetry 
prizes, Was a music critic, and wrote such songs as Let All My Life Be Musie 
and Moonlight in Old Granada. My father composed songs for many of the 
Shubert and Ziegfeld shows. In fact, | remember the days when the late 
Victor Herbert used to visit my father and discuss the problems of the song- 
writing profession. Incidentally, one of Herbert's greatest collaborators was 
the late Rida Johnson Young who began her career as an actress with E. H. 
Sothern and then wrote such songs as Mother Machree; When Love Is Young 
in Springtime: Ah, Sweet Mystery of Life; Italian Street Song; I’m Falling 
in Love With Someone; Neath the Southern Moon; Do You Hear Me Calling; 
Will You Remember; Sometime; and My Dream Girl. 

I have not mentioned anything about the male members of our profession. 
They have been at it for such a long time that they probably do not need any 
special mention. 

Perhaps the increase in the number of writers of my sex is due to the fact that 
in recent years the writing of music and lyrics has really become a profession. 
There are many more men and women who devote their lives to this art today 
than ever before. These songs cheer us at home, and serve as our ambassadors 
of goodwill abroad. As the rewards for writing increase, our Nation's dominance 
in this field will increase. 

The avenues for writers have broadened since the copyright law of 1909 was 
enacted. Radio and television were then unborn. The jukebox, as we know it, 
did not arrive on the scene until 1984. As radio and television created new de- 
mands for music, the law of 1909 was held to apply to them; and those industries 
compensated the writers for the commercial performances of their works. As I 
have said, this source of income encouraged many new writers. But is was not 
an unmixed blessing because the average song cannot stand repetition beyond 
a given point. It is true that a certain amount of repetition helps to popularize 
a song, but beyond that the song begins to fade. Repetition of a song is like exer- 
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e for muscular development. If properly controlled, it a tonic; if overdone it 
ay prove fatal And just as certain exercises Inay develop some muscles at the 
expense of others, so the overplaying of music in the new forms of mass communi- 
ation has killed off sales of sheet music. 
When the 1909 copyright bill was enacted, the primary source of income from 
song was from sales of sheet music At that time, a hit song would sell as 
iny as 2 million copies. Today a hit that se lls 100,000 does very well. Many 
ts have sales under 50,000. Instead of buying sheet music to be played on the 
piano at home, people now satisfy their desires for the latest songs by listening 
the radio, watching television, or dropping a coin in a jukebox 
We are paid whenever our songs are used for radio or television broadcasting, 
whether the rendition is made by living performers or from phonograph records. 
As I have pointed out, this accounts for a substantial part of our income. It in- 
ures a continuing supply of new music to make these media attractive. Of all 
those engaged in giving public performances for profit, only the jukebox opera- 
to recognize the just claims of authors. They hide behind a provision 
f the 1909 Copyright Act which was passed a quarter of a century before the 
present jukebox industry was born. Of course, I have no personal knowledge of 
he type of coin-operated machines in existence in 1909; but certainly it was 
thing like the present-day jukebox because neither the phonograph record nor 


efuse 








the phonograph itself had attained such high fidelity as to make it a serious com- 
The District of Columbia association of jukebox operators, 

\ he hington Musie Guild, tells us: 
l i tl t modern automatic phonograph mechanism was presented 

the ‘Id advertisement, Cash Box magazine, Apr. 22, 1953, justifying a 

OU-pet t increase of charge per play, from 5 cents to 10 cents). 

This new industry is engaged at this very time in doubling the charge to the 

public for the use of our musi¢ It seems that this is a particularly appropriate 

e to correct an injustice which authors and composers have suffered since 

4 n accidental result of a law enacted 25 years earlier 

Der ps I should say a word in answer to the argument of the jukebox opera- 

Si | be satisfied with the one-half cent which I receive for the 

ucture of phonograph records. A royalty on records is paid on the same 

theory roy ies on sales of sheet music. In either case, if the record or the 

heet music is used in giving public performances for profit, | am entitled to 

lleet an additional royalty, not from the seller of the record or sheet music, 

n e person who profits from the public performance. The reason for 

was clearly set forth by Mr. Arthur Fisher, Register of Copyrights, in testi- 

f x before Subcommittee No. 2 of the House Judiciary Committee on the Bryson 
bill. H. R. 5478 (hearings, Feb. 7, 1952, pn. 368-369) : 

“Ther re situations where the traffic that you must tax in order to reward the 
to ust come out of the industry that makes the money and you cannot 
et te 1ddle that burden upon the sales of the individual published works 

hether they be dramas or sheet music or newer forms of distribution that are 


pDelng developed 
[ think this concept is not unique to the United States but is accepted doctrine 
rid in dealing with the problems of rewarding the creative authors, 
composers, and at the same time making a fair distribution of the charges upon 


the people that make the money 





ver the wol 


lt may interest this committee to know something about a writer’s income 
from the sale of phonograph records. I have had a greater measure of success 
than many other writers. Yet my record royalties for the past 10 years have not 
averazed more than $2,000 a year. This is well above the average of most 


writers because there have been so many recordings of my works. On my two 
top record sellers, Candy and Far Away Places, my royalties were slightly in 
$000 and $7.000, respectively. But other songs, even though classed 
as “hits,” yielded much less. You'll Never Get Away netted me $200 in record 
royalties nothwithstanding its popularity. Although some writers have been 
more successful than I, many of them have been less fortunate. No writer knows 
how long the interval between successful songs may be. In the meantime, he 
must keep on trying—and living according to present-day standards. Even the 
creat Oscar Hammerstein II, after writing Desert Song, Rosemarie, Sunny, and 
Showboat, had 10 long lean years between Music in the Air and Oklahoma. 
Lest there be any impression that we and our publishers are amply rewarded 
by record royalties, let us look at a few statistics. We all have great difficulty in 
placing our songs with publishers because the expense of exploiting a song is 
so great, and the return is necessarily limited. At the hearings on H. R. 5473 
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to which I have referred, the leading publishers compared the income of both 
writer and publisher from the sale of records with the publisher’s cost of main- 
taining a staff of professional contact men alone, to say nothing of general 
overhead. As an example, the firm of Edwin H. Morris received from manu- 
facturers of records in 1950-51 the sum of $147,689. Half of this went to the 
writers of the 90 songs, leaving $73,844 for the publisher. Yet the publisher 
paid over $264,000 to professional contact men alone for those 2 years (1951 
hearings, pp. 501-502). Similar figures were given by other publishers. I have 
had some experience in the publishing business myself, and I know that if the 
jukebox operators were required to pay royalties to authors in the same manner 
as other industries engaged in performing music publicly for profit, publishers 
could launeh a greater number of songs each year, and the public would have 
a wider range of selection. At the same time more young men and women 
could devote their lives to the creation of music. At a time when the world is 
so much in need of cheerfulness and when we want our way of life to be under- 
stood abroad, we should encourage those whose thoughts and emotions are ex- 
pressed in music—an international language, which penetrates the most iron- 
clad curtain. Writers are conscious of their opportunity to let our friends know 
that we understand them, and thus gain an appreciation of our objectives. I 
had that in mind when I wrote Far Away Places. The number of such songs 
is legion. But there will never be too much good will in the world—nor too much 
happiness. Musie adds to both. American men and women who create music 
should be encouraged. The jukebox operators should welcome the opportunity 
afforded by the McCarran and Dirksen bills to join the ranks of those who 
encourage writers by paying them when their works are performed publicly for 
profit. 

In justice to the men and women who are now writing the Nation’s music, 
as well as those who will follow us, I urge enactment of S. 1106 or S. 1444. 


Senator Jenner. Would you come forward, Mr. Mizzy ? 
Do you have a prepared statement ? 


STATEMENT OF VIC MIZZY, NEW YORK, N. Y. 
Mr. Mizzy. Yes, sir. 


Senator Jenner. We will put it in our record and it will become 
a part of the record. We will file the songs as part of the exhibits 
of the committee. 

(Mr. Mizzy’s prepared statement follows :) 


STATEMENT OF Vic Mizzy IN Support or S. 1106 anp S. 1444 


My name is Vie Mizzy, I reside at 600 West End Avenue, New York City. 

I am a composer, conductor, arranger, and pianist, having spent my entire 
life in musical activity except for the period of service in the United States 
Navy in World War II. When the jukebox industry was born in 1934, I was 
in college, writing varsity shows. Many writers have served a similar appren- 
ticeship. In 1935 I won the Fred Allen award for the most talented collegiate 
writer. My songs since then include My Dreams Are Getting Better All the 
Time, which won the Clef award; The Whole World Is Singing My Song: Take 
It Easy, among many others. In addition to writing, I have spent a great deal 
of time in mastering a mathematical system of music, known as the Schillinger 
system, which I have taught at New York University. 

I am familiar with the recording of musical works because I have orchestrated 
them for recording purposes, and have conducted orchestras making records. 
I can say without qualification that if a song does not have merit, it cannot 
become a success merely because it has a good orchestration or is recorded by 
stellar artists. All industries that use music must therefore encourage the 
composer. Without his songs these industries would not exist. Encouragement 
to the composer must be in the form of a monetary reward. Composers have 
the same economic urge and the same needs as other people. I believe all 
branches of the entertainment world recognize this except the jukebox operators. 
Several of these operators are my warm friends. They seem to be good business- 
men and I know they are fine people, but I have never been able to discuss with 
them the problems of songwriters or the necessity of paying them. The ac- 
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quaintance of jukebox operators with our songs seem limited to the number 
of times the meters indicate that a coin was dropped in the box by a customer 
to hear a particular song. If an insufficient number of coins is dropped into 
the box for a given song, the record is removed. 

The jukebox operator himself does absolutely nothing to popularize a song. 
To add insult to injury, he not only refuses to pay us for having made it 
possible to receive these coins from the public; he does not even mention our 
names alongside the titles of our works Perhaps if we were paid by the 
jukebox operators, as we are by our publishers and by the recording and broad- 
easting companies. we would also be given credit as the writers, in line with 


the practice of other commercial users And perhaps such payment would 
make the jukebox operators conscious of the material on which they live. They 
might then even develop a feeling for music and actually encourage the use 
of better material As it is now, the jukebox operator seems to be interested 


only in the appearance of the machine that plays our songs, and in the meter 
that records the number of coins deposited. If he paid for music, I am sure 
that he would develop an interest in it. This can come about by enactment of 
S. 1106 or S. 1444 It would benefit the Nation by encouraging those who write 
the Nation’s music 

Senator Jenner. Mr. Schulman is here, I take it, and Mr. Watten- 
berg is here, Mr. Cedric Porter is here, and Jennings Bailey, Jr., is 
here 

I have been informed that Mr. Bailey, who represents the Ameri- 
ean Bar Association, is out of town. He has been « alled out to attend 
a hearing. He has a prepared statement which we will incorporate 
In our record and make it a part of the record. 

(Mr. Bailey’s prepared statement follows:) 


STATEMENT OF JENNINGS BAILEY, Jr., ON BEHALF OF TH 


I \MERICAN B 


ASSOCIATION IN SUPPORT OF S. 1106 ANpD §S. 1444 


The question of eliminating the special exemption given to coin-operated ma- 


chines |} section 1 (e) of the Copyright Code has been studied from time to 
time by the section of patent, trade-mark, and copyright law of the American 


dar Association. When legislation was proposed to eliminate this special ex- 
emption in its entirety, its committee on copyrights recommended the approval 
of that legislation and the section adopted that recommendation. Since then 
the Committees on copyright have studied the various bills from time to time 
presenter When H. R. 5478 and S. 2186 were pending in the 82d Congress, 
action was taken by the section reiterating the approval of the principle of 
eliminating the special exemption, but providing that if its entire elimination 
could not be accomplished the modification proposed in those bills could be 
approved. 

Since then S. 1106 and §S. 1444 have been introduced. Both of them would be 
preferable to H. R. 5473 and §. 2186 of the 82d Congress in that no compulsory 
license would be imposed. 

With this explanation I beg to inform you of the adoption in May 1953 by the 
board of governors of the American Bar Association of the following resolution: 

“Resolved, That the association approves the principle of eliminating from 
section 1 (e) of the Copyright Act the exemption provided for coin-operated ma- 
chines; and be it further 

“Resolved, That if the exemption to coin-operated machines now contained in 
section 1 (e) of the Copyright Act is not repealed in its entirety, the association 
approves its modification as proposed by H. R. 5473 and S. 2186, or their 
equivalent in force and effect.” 

Both 8S. 1106 and 8. 1444 come within the resolution so adopted and this state- 
ment is therefore submitted in their support. 

It is respectfully submitted that this change in the law is essential to keep 
abreast with technological developments in the mechanical devices for the re- 
production, rendition, and performance of music. The basis for the exemption 
given in 1909 to coin-operated machines no longer exists and the exemption 
itself is no longer valid. The new coin-operated machines known as jukeboxes 
should not have any preference over other means for the public performance and 
rendition of music but should be placed on a parity with them. 
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Senator JENNER. Now, will you folks excuse me. I hate to do this 
but we are under pressure. I will be back here in 10 or 15 minutes 
and we will take up next with Mr. Porter. 

( Brief ene. 

Senator JenNerR. The committee will come to order. 

Mr. Porter, w iil you come forward, please, and be sworn. 

Do you swear the testimony given in this hearing will be the truth, 


the whole truth, and nothing but the truth, so he Ip you God? 
Mr. Porrer. I do, sir. 


TESTIMONY OF CEDRIC PORTER, WELLESLEY HILLS, MASS., 


CHAIRMAN, COPYRIGHT COMMITTEE, AMERICAN PATENT LAW 
ASSOCIATION 


Senator JENNER. Be seated and you may proceed. Will you state 
your full name to the committee. 

Mr. Porrer. Cedrie W. Porter. 

Senator JENNER. Where do you reside, Mr. Porter ? 

Mr. Porter. 41 Old Farm Road, Wellesley Hills, Mass. 

Senator JENNER. What is your business or profession ? 

Mr. Porrer. I am a practicing patent trade-mark and copyright 
lawyer in Boston, Mass. 

Senator JENNER. Who are you representing in this hearing? 

Mr. Porrer. I am chairman of the copyright committee of the 
American Patent Law Association, and I represent them. 

Senator JENNER. You may proceed with your testimony. 

Mr. Porrer. I have here a written statement which we have pre- 
pared. Iam not going to read from it but I will merely submit it. 
I may sev in passing, however, that the American Patent Law Asso- 
ciation re presents some 1,000 practicing patent trade-mark and copy- 
right lawyers throughout the United States. We have a copyright 
committee of some 16 members. ‘They have studied this particular 
McCarran bill and are all in favor of it. None of them, none of the 
members of the committee, so far as I am aware, represent any com- 
posers or publishing houses or people of that sort. None of us have 
any ax to grind so far as lam aware. We think we represent merely 
the public interest. 

The reason why we favor this particular bill is that we feel that the 
jukebox exception in the copyright law is an anomaly and should be 
removed. Historically, back in 1909, as the Senator undoubtedly 
knows, the exclusive right of performance of musical compositions 
for profit was reserved to the composer. But there was an exception; 
it did not extend to coin-operated machines. ‘The reason for that 
exception, sir, was that at that time the technology of coin-operated 
machines and mechanical reproduction of music was really very primi- 
tive. It was a very small industry. 

Senator Jenner. Did I understand you to say that the composer 
got the proceeds from a copyright song, for example? 

Mr. Porrer. He does, but he does not get it when it is performed on 
a coin-operated machine. 

Senator JENNER. Does he actually get it now / 

Mr. Porter. Yes; he does. 
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Senator JENNER. How about the members of ASCAP? Do they 
not go into one jackpot? Does ASCAP determine that? 

Mr. Porrer. Of course that is true. 

Senator JENNER. I am the only member here, but the rest of the 
committee would like to know this. That is why I want you folks 
who are attorneys rather than songwriters to give us a picture on this 
thing. 

Mr. Porrer. Undoubtedly there are many hundreds and thousands 
of songwriters and composers in the United States. Naturally, if they 
try to carry on this license proposition of their compositions alone 
they simply can’t do it. It is too big a job for one man. They banded 
together in one association, and ASCAP is an illustration of it. By 
representing a group, ASCAP can give a blanket license throughout 
the United States, and these members, of course, get their remunera- 
tion through ASCAP. But it has worked very successfully, so far as 
I am aware, and I think ASCAP handles the situation very well. 

From the public point of view, it seems to me that the copyright 
law preserves the rights of private property in creations of a man’s 
own mind. There is simply no reason for excepting coin-oper: ated 
machines. Nowadays, as you know, sir, the technology has advanced 
so much, with high-fide lity recording, that the music that you get from 
a record is just as good, practically, as any music that you hear directly 
from an orchestra, for instance. So the advance has been such that 
this jukebox business, so-called, is a tremendous industry. Those fel- 
lows get a nickel for every time you play a record. 

nator JenNER. Who determines what they should pay? Assum- 
ing this bill was a law, who would ieaaaiia that ? 

Mr. Porrer. It would have to be, undoubtedly, sir, by negotiation 
between the groups representing the composers and the jukebox 
operators. 

Senator Jenner. Individual operators? 

Mr. Porrer. They possibly would have a trade association, or it 
could be by individuals. ‘That is the way ACAP and its competing 
associations do today. 

Senator Jenner. It has to be by contract ? 

Mr. Porrer. They do it by agreement. They negotiate with a par- 
ticular dance hall, I understand, and the hotel that wants to perform 
music; and they have a license, say, of so much a year. There is a 
blanket license if they want it, or they can havea performance license, 
I also understand. 

So it . a very practical solution of a fairly difficult problem. 

I think all this noise about the accounting end of it as be ‘ing hopeless 
and impractical is just so much hokum. It is simply an excuse for 
avoiding payment to the music publisher and the composer. The juke- 
box industry certainly takes out millions of dollars a year, and they 
really are getting a free ride on the talents of the music composers. 
Certainly, that exception should be eliminated. 

Senator Jenner. Do you want to submit your statement for the 
record ? 

air. Porter. I will, sir. 

Senator Jenner. It will go into the record and become a part of the 
rensd. 
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(Mr. Porter’s prepared statement follows :) 
STATEMENT OF COPYRIGHT COMMITTEE OF THE AMERICAN PATENT LAW ASSOCIATION 


This is a statement of the copyright committee of the American Patent Law 
Association with reference to S. 1106 (McCarran) and S. 1444 (Dirksen), the 
so-called jukebox bills, now before the Senate Committee on the Judiciary. The 
association comprises 1,400 patent, trademark, and copyright lawyers located 
throughout the United States engaged mainly in the corporate and private prac- 
tice of these particular branches of the law. This statement of the copyright 
committee has been approved by the board of managers of the American Patent 
Law Association. 

The committee recommends the enactment of S. 1106 but feels that 8. 1444 does 
not go far enough in providing positive and affirmative legislation. 

S. 1106 amends the present Copyright Act by striking out present section 1 (e) 
of title 17, United States Code, which reads as follows: 

“The reproduction or rendition of a musical composition by or upon coin- 
yperated machines shall not be deemed a public performance for profit unless 
au fee is charged for admission to the place where such reproduction or rendition 
occurs.” 
und inserting in lieu thereof the following: 

‘The reproduction or rendition of a musical composition by or upon a coin- 
operated machine shall be deemed a public performance for profit by the person 
who owns, operates, or services such machine or the establishment wherein such 
reproduction or rendition occurs, whether or not a fee is charged for admission 
Provided, That a person who himself owns, operates, services, and retains all 
receipts of a single such machine located in an establishment in which he con 
ducts a business other than that of providing entertainment, and to which no 
fee for admission is charged, shall not be deemed to have infringed upon the 
exclusive right of public performance for profit as a result of the rendition or 
reproduction of the musical composition by means of that coin-operated machine 
if such rendition or reproduction is intended to be heard only by persons in suck 
establishment.” 

Last year the Bryson bill, H. R. 5473, and its companion Kefauver bill, S. 2186, 
were considered by Congress but failed of passage. ‘These bills made the public 
reproduction or rendition of a musical Composition by a coin-operated machine 
a public performance for profit by the owner or operator thereof, whether or 
not a fee was charged for admission to the places where such reproduction or 
rendition occurred. The Bryson bill provided for a royalty on each disk for 
mechanical reproduction of a musical composition where playing time was 4 
minutes or less at the rate of 1 cent a week (or fraction thereof) of consecutive 
time during which the disk remained in the machine. Objection was expressed 
to the bill principally because of the royalty provisions, which were deemed 
impractical. The Register of Copyrights, composers, and music publishers in 
general and this committee supported the bill on the ground that it merely placed 
the public reproduction and rendition of musical compositions by coin-operated 
machines in the same eategory as public reproduction and rendition of musical 
compositions by orchestra (or over the radio) in a hotel or restaurant—see 
for instance Herbert v. Shanley Co, (242 U. S. 591 (1517)), and Gene Buck v. 
Jewell-LaSalle Realty Co. (283 U. S. 191 (19381)). This committee felt that the 
Bryson bill merely was keeping pace with changing practices in the publie repro- 
duction or rendition of musical compositions by mechanical machines—disks 
and records played on coin-operated machines—which Congress did not have 
in mind when the present Copyright Act of 1909 was enacted. 

For the same reasons this committee favors and recommends the enactment of 
S. 1106. SS. 1106 eliminates the features objected to by some people found in the 
Bryson bill, H. R. 5473, relating to payment and collection of the royalty S. 1106 
leaves the royalty to be paid for such public performance for profit by the 
reproduction or rendition of a musical composition by or upon coin-operated 
machine to be determined by negotiation and agreement between music owners 
and the persons operating the machine, At the same time S. 1106 excepts from 
its operation the person who himself owns, operates, and retains the receipts 
from a single coin-operated machine, and who does not provide entertainment or 
charge admission. The ordinary restaurant and ice-cream bar is thus excepted. 
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The provisions of section 101 (b) of the Copyright Act, 17 United States Code, 
relating to damages and profits would, of course, still be applicable to infringing 
performances We, therefore, feel that S. 1106 retains the desirable features, 
and eliminates undesirable features of the Bryson bill, H. R. 5473. 

We disapprove S. 1444 merely because it does not go far enough. 8S. 1444 
merely strikes out section 1 (e) of title 17, United States Code, and inserts noth- 
ing in place of it his inferentially leaves the reproduction or rendition of a 
musical composition by coin-operated machines to be deemed a public perform- 
ance for profit, but provides no affirmative or positive leigslation, and no limita- 


tions upe t his leaves a serious void in the law, to be filled by the courts, 
and it is believed that Congress should provide positive and affirmative legislation, 

th { ! t to the uncertainties and conjectures of the courts. The 
COPYI tlaw (after publication) is itself statutory and it is Important that for 
propor definition of the rights granted they be covered by adequate legislation. 
kor that reason S. 1106 is deemed preferable to 8. 1444. 

Mr. Porrer. If there is a hearing on Senate 1444, the Dirksen bill, 
may I have that statement extended to that also / 

Senator Jenner. Yes,sir. Thank you very much, Mr. Porter. 

Mr. Schulman, will you come forward? Will vou be sworn to tes- 

fy? Do vou swear the testimony vou will give in this hearing will be 
the 1 t | , the vhole truth, and nothi o but the truth. SO he lp you 


Mi SCHULMAN I do 


TESTIMONY OF JOHN SCHULMAN, NEW YORK, N. Y., ON BEHALF 
OF SONGWRITERS’ PROTECTIVE ASSOCIATION AND THE AU- 
THORS’ LEAGUE OF AMERICA 


ms { r JENNER. Will vou tate yvoul full i e to the ommittee ¢ 
Mr. Scovutman. My name John Schulman. 
Senator Jenner. Where do you reside 
Mr. Scuutman. I reside in New York. My office is 120 Broadway, 
New York C: y. Lama practicing attorney I 


appear here on be- 
half of the Songwriters’ Protective Association. a nonprofit voluntary 


if ie whose memb rsh 1) comprises over 2.000 songo’w riters who 


compose music. I also appear on behalf of the Authors’ League of 


Ame ca. wh ch is a nol profi mem| ership corporation, COl posed ot 
over 7.000 individuals who write our American books, plays, motion 
pictures, rad o and television prog! ums:and the music for the theatri- 
il, radio, and television produc tions. I have a statement I would like 
to submit, but I would lke to depart from the statement and speak 
without reference to it. 

Senator J1 NNER, Thank you. The statement w ill v0 into the record 
and become a part of the record. 

(Mr. Schulman’s prepared statement follows: ) 


STATEMENT BY JOHN SCHULMAN, COUNSEL, SONGWRITERS’ PROTECTIVE ASSOCIATION 
AND AUTHORS’ LEAGUE OF AMERICA, INC. 


Songwriters’ Protective Association (herein called SPA) and the Authors’ 
League of America, Inc. (herein called the league), appear in support of S. 1106. 

SPA is a nonprofit voluntary association whose membership comprises over 
2,000 songwriters who compose popular American music. 

The league is a nonprofit membership corporation of more than 7,000 indi- 
viduals who write American books, plays, motion pictures, radio, and television 
programs, as well as music for theatrical and motion-picture productions and 
radio, and television programs. 

S. 1106 and 8. 1444 are bills to modernize the Copyright Code by eliminating 


the outmoded provision which enables chain operators of jukeboxes to avoid 
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payment of performance royalties on the music used in their business. Although 
there are now some 400,000 to 500,000 jukeboxes in operation in the United States, 
rendering music publicly to millions of listeners each day, and although the gross 
take of these machines aggregates between $250 million and $300 million per 
year, the playing of music by means of these machines is, under an old statutory 
definition, not “deemed a public performance for profit.” So the jukebox opera- 
tors play the music without the need for licenses or the payment of royalties. 
All other commercial users of music, whether the music is performed by “live 
musicians” or from a recording, obtain licenses and pay royalties for public 
performances. 

This special privilege enjoyed by the jukebox industry results from the techni- 
cality that the phonograph record in the machine is started by the insertion of 
a coin. If the coin device were removed from the boxes, and if the same music 
were played in the same establishments by manually operated machines, the 
jukebox operators would be under the same obligation as broadcasters, theaters, 
dance halls, and other similar commercial users of music to obtain licenses 
and pay for their use of the music. 

The proposed legislation would accomplish the same result, namely, it would 
merely place the jukebox operators on a parity with everyone else. Conse- 
quently S. 1106 would not create a new right but would only remove a special 
privilege no longer defensible. 

The subject matter of S. 1106 is just as simple as that. 

When the Copyright Act was enacted in 1909, “coin-operated machines,” as the 
committee report shows, were thought of in terms of the “penny parlor.” It was 
there that novelty seekers put a penny into a slot machine and listened to a 
phonograph record through a set of earphones. This casual use of music had 
no commercial significance and there may have been some logic in the statutory 
definition that the rendition of music by means of these machines was not in 
itself to be “deemed” a commercial public performance. 

However, technological developments have brought about a substantial change. 
The modern jukebox roars its music both publicly and for profit. Although the 
chain operation of jukeboxes has become an industry of vast proportions, it 
is still covered by the umbrella of an old definition, thereby avoiding the pay- 
ment of royalties which other commercial users pay. The result is that while 
everyone else is compensated for the use of his product and for his services out 
of the $250 million jukebox income, the group of people who provide the basic 
material—the authors and composers of the music—receive no compensation for 
the use of their property. 

The question of eliminating the special exemption is not a new one. The 
essential arguments on both sides were explored as recently as 1951 and 1952 
when H. R. 5473 was the subject of committee hearings in the 82d Congress. 
These arguments need not be repeated, but it may be helpful to analyze some 
of the factors involved. 

One must of necessity start with the principle, well-established in our copy- 
right law, that the exclusive right of public performance for commercial purposes, 
referred to in the statute by the technical term “public performance for profit,” 
is an essential element of copyright. Performance is a most important means 
of reproduction of copyrighted works and since 1897 Congress has uniformly 
recognized that the authors and composers of music should have the right to 
determine when, by whom, and on what terms their copyrighted compositions 
may be so reproduced for commercial purposes. The act of 1909, in setting forth 
the various categories of individual rights, made specific provision for the copy- 
right proprietor’s exclusive right of “public performance for profit.” 

It should not be thought that this exclusive right of performance is limited 
to music. It applies to dramatic and literary works as well, and in this con- 
nection the action by Congress only last year should be of interest. Although 
the 1909 copyright law had provided exclusive performance rights for music and 
plays, no analagous right had apparently been given to the authors of poems, 
novels, short stories, and other nondramatic literary works. The use of copy- 
righted material by modern means of projection had emphasized the gap in the 
law, and when the attention of the 82d Congress was called to the oversight, 
the Copyright Act was readily amended. Section 1 (c) now provides an exclusive 
right of public performance for profit in nondramatie literary works similar to 
that afforded to the composers and authors of music. It should be noted in 
passing that when amending section 1 (c) Congress gave no special exemption to 
the operators of jukeboxes or similar devices. 

It is obvious that the exemption enjoyed by the operators of jukeboxes is a 
unique and special privilege which discriminates in their favor not only against 
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the composers and authors of music but also ainst their competitors in the 
commercial use of music. There is no valid reason why the chain operators of 
jukeboxes should continue to enjoy this unique advantage. 

Che arguments advanced by the jukebox industry in themselves disclose the 
weakness of its case. The assertion is made: 

1. That the chain operators cannot “afford” to pay for the use of music ; 

2. That the 2-cent fee fixed by the statute as royalty for the making of records 
pays for the jukebox performance as well; 

3. That the purchase of a record by the jukebox operator should entitle him 
to perform the music without charge 

1. That the jukebox should not pay rolayties because is “popularizes” music. 

None of these arguments hold water. The gross receipts of the chain operators 
of jukeboxes admittedly exceed $250 million a year. These operators are not 











eond ting a charitable enterprise, nor do they provide music as a free publie 
ervict They are in business to make money, they make money, and they 
ould not be in business unless they did make money At the hearing of 
Februat 1, 1952 (on H. R. 5473), these operators produced an accountant’s 
ul s of the ope ion of about one-fourth of the jukebox industry (opera- 
tors of DS.375 machines out of an admitted total in exeess of 400,000). The 
ountants were careful to say that they had not examined the records of 
perators, but that the statistics were based only on replies to 

aire (p. 135). The figures presented, presumably the most favor 

b 4 erators owed that the average profit margin was about 24.4 
pere t f the operators’ revenue fter paying the location owner his share 
f the receipts; it represented over 14 percent on the investment On these 
figure the profit margin is over $380 million per year. This profit margin 
as earned 1950, even though the testimony shows that the cost of the 
machines rose from $350 each prior to World War II to between $850 to $1,095 
r the war; that the phonograph records rose from an average cost of 

28 cents to 55 cents each (see for example p. 271) Any industry which can 
absorb that nd of increase in the price of its materials and still have more 
than S30 million left as a profit margin is hardly poverty-stricken. Although 
the | charged to the public for the playing of music in some places is still 
, I el s now 10 <¢ others three for 25 cents This industry 
which has grown to such vast ions certainly has no basis for claiming 
! t should continue to be arily subsidized by the writers of music. 
But even the jukebox ope1 were not making money their argument 
ieless be fallacio ukeb« operators have no more right 





to appropriate the songwriter’s property than he has to appropriate the property 
of anyone else. Copyrighted music is property, and the contention of the operators 
s about as logical as one that they should have a statutory right to install 
machines in restaurants without the restaurant owners’ consent, or that the 
operators should have authority under the law to obtain machines and records 
for nothing. Why should the writer be the only one who is required to make 
a free contribution to the profitable jukebox industry? 

| lently realizing the fallacy of contending that jukebox operators are en- 
titled to the use of music entirely free, their spokesmen fall back on the 
rument that they pay their way because the price of the phono- 
graph record includes the 2-cent recording fee provided for in the compulsory 
license section of the copyright law We shall not at this time go into the 
inconsistency between the compulsory recording license and our national con- 
cepts concerning private property, or the fact that the 2-cent charge was 
fixed in 1909 when money had a different value. This entire question of the 
compulsory license deserves re-examination at the proper time 

So far as the present issue is concerned the fact remains that the recording 
fee was fixed for the separate right to make records and not for commercial 
public performance of the music. There is no reason why the jukebox operator 
who employs a record for commercial purposes should be treated as though he 
were playing that record in his own home for the enjoyment of himself, his 
family, and his friends. The very theory of the separate rights in the copy- 
right is that everyone pays his share of the total royalties based upon his use 
of the music. The person who buys a printed copy of a song to play in his 
home is in a different status from the bandleader who, after buying the copy, 
reproduces the music in a dance hall. The performance of the song is equivalent 
to printing and selling additional copies. The 2-cent payment for the privilege 
of making the record has nothing to do with the public performance of the music 
for commercial purposes. 


specious ars 
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As we pointed out above, every other commercial user of music obtains a 
license and pays royalties for the public performance of music, whether it be 
rendered by living musicians or singers or by a phonograph record or other record- 
ing. It is only the jukebox operator who insists upon a free ride. 

The jukebox people say that because the purchaser of a patented carburetor may 
use the device on his ear, the purchaser of a record may perform the music pub- 
licly for profit. This argument is based upon a disregard of both copyright and 
of patent law. A person who buys a patented carburetor may use it in his car, 
but he has no legal right to make and sell reproductions of that carburetor. It is 
axiomatic that each performance of a song, whether it be by a singer or a musician 
or by a phonograph record, is a reproduction of that song. That is the very es- 
sence of the exclusive right of public performance. The jukebox operator is not 
merely using the song in the sense that he would be using a patented carburetor. 
He is reproducing it in the same fashion as though he were making copies of that 
song or duplicates of the carburetor. When a person puts his coin in the juke- 
box, he does not pay to see the lights go on, or to look at the spinning record. He 
pays to hear the reproduction of the song, just as he would pay to buy a copy of 
the song in print. We thus come back to the basic premise: Everyone who per- 
forms music publicly for profit pays his way—only the jukebox operator is exempt. 

In desperation, the jukebox industry has contended that its special privilege is 
justified because jukeboxes popularize and exploit songs, enabling the writer 
to be compensated from the sale of sheet music and from all other sources of re- 
production. It would be equally logical for them to argue that Congress should 
enact laws to force restaurants to permit the free installation of jukeboxes, and 
to compel record manufacturers to furnish records without charge. Musie 
attracts patrons and the jukebox seems to stimulate the sale of records. Why 
should the author and composer alone subsidize the jukebox industry. 

Of course, such argument disregards the very nature of the ownership of pri- 
vate property, which includes the right to determine what is to be done with it 
and by whom. The authors and composers should be entitled to choose whether 
their music should be played in jukeboxes, the extent to which it should be 

layed and the terms on which the performance should be authorized. We know 
of no other branch of the law in which anyone would have the hardihood to 
argue that a person's property should by law be made available to someone 
else free of charge, so that the other person may make a profit from it 

All of the arguments advanced by the jukebox operators are mere rationaliza- 


tions in an attempt to support an indefensible position, Every claim they assert 
is only a repetition of their contention that they do not want to surrender their 
special privilege. None of their arguments meet the real issue, namely, that 
the jukebox of today is no longer the penny parlor machine concerning which 


Congress legislated in 1909, It now is a means of public performance for profit, 
in competition with other forms of entertainment. 

The desire of the authors and composers to obtain this protection under the 
copyright law is certainly not unreasonable if one only remembers that without 
their music there would be no jukebox industry at all. 

Mr. Scututman. Senator, the situation is just about as follows: 
We are dealing with the machine called the jukebox in its relation- 
ship to the composers of music, the people who write the words and 
music of songs. You go into a restaurant, a diner, some place of 
that kind, and you hear a jukebox playing. It is playing a song. 
You hear that song over and over and over again. Sometimes you 
say to yourself, “Well, that composer must be making a lot of money 
out of the playing of his song because it is being played all the time.” 

The fact of the matter is he does not get a thing, not a nickel, out 
of the many nickels that the jukebox operators collect. 

Senator JENNER. Mr. Schulman, now would you help me and help 
the committee by answering this hypothetical question. Suppose I 
am a songwriter and I write a song, and I sell that song to a music 
publishing concern. What happens to the song afterward? Is that 
any of my business if I have entered into a contract ? 

Mr. Scuutman. Yes, sir, 

Senator Jenner. I want that in the record. Tell me how it works. 
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Mr. Scuutman. You don’t sell your song today. The day has gone 
by when writers sell their songs outright. I -eople like Miss Stewart, 
Mrs. DeRose here, will write a song ‘and take it to a publisher and 
will place it with a publisher, as a rule, on a royalty contract. That 
contract today usually provides that the writer will get a certain 
amount for each copy of sheet music which is sold. The writer will 
also get a percentage of all moneys collected on the song. 

Senator Jenner. How about records that are made of the song? 

Mr. ScuutMan. On records made of the song, as a rule, the writers 
get 50 percent of all royalties collected. The publisher gets the other 
50 percent of these royalties, because he puts bie money into publish- 
ing, he puts his money into sending people around to exploit the song, 
to interview people, and so forth. 

Senator Jenner. Has there ever been any reasoning advanced ? 
Since they get a royalty contract with their publisher, on which they 
get so much for each sheet of music that is published and sO much 


for each re cord that is made, and SO forth, do those rights follow them 
on down, we will say to “rh individual jukebox operator ? 
Mr. ScuvutmMan. Well, it should. That is the whole issue here. If 


a song is placed with a a tee: and the song is licensed for use in 
Europe, the writer ¢ ollects his share of the money. 

Senator JENNER. You see, this is a subcommittee of the Judiciary 
Committee. I wonder if we are not getting really into the problem 
of interstate commerce. 


Mr. ScutuntmMan. You are vetting into a proble m of constitutional 


copyright, which is interstate commerce 
Senator JENNER. In other words, they ‘relate. 
Mr. Scuutman. Certainly. The Constitution gave this Congress 


legislation for the entire country. not to 


“a9 right to enact copyright 
lea to the States, as it was before the Constitution was adopted. 
Before ‘ise Constitution was adopted we had individual State laws in 
12 


out of the Thirteen Original States. When we adopted the Consti- 


tution we provided that copyright should be a matter of nationwide 
interest, someth he on W hich Congress should leg slate for the entire 
country. And that is why t] > pro yblem is here. At first Copy right was 
directed toward printed material, because that was the way one sold 

book or a map, or picture : They were pl nted and sold. We did 


not have mechanical means of projection and things of that sort. 
Late on Congress recognize d that there were other means of exploit- 
ing copyrighted works, such as plays, which are produced in theaters, 
so Congress said that the playwrights would have the exclusive right 
yf public performance, so that they could get royalties on plays pre- 
sented in theaters. 

In L897 the Congress went further and said with respect to music 
there was to be an exclusive right of public performance for profit. 
That is, when a commercial use was made, reproducing the song 
publicly by singing it or playing it, that was one of the exc lusive rights 
reserved, as Mr. Porter said, to the author and composer. That was 
in 1897. When the copyright law was revised in the administration 
of Theodore Roosevelt in 1909, the right of pub lie performance for 


profit was again reserved, exclusively to the author of the music. But 


there was a rather strange gap left there, and that was the rendition 
of the music in what were then known as the coin-operated machines. 
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Now, if you will look at the committee report, you will see the Report 
9292, | think Mr. Currier was chairman, in 1909, they talked about 
the coin-operated machine in the penny parlor being good advertising 
for the music. So they said — the performance ‘of music or rendi- 
tion of music by means of a coin-operated machine was not to be 
deemed—mind the word “deemed? —a public performance for profit, 
if no charge was made for admission to the place like the penny 
parlor. That had a little bit of logic at that time, because most of 
these penny parlor machines, practically all of them, were the machines 
where people put earphones to their ears, and it was a private rendition 
between the machine and the chap who put his penny in the slot and 
listened to the music. 

But that was not a commercial use, really, because it was a novelty, 
it was the kind of thing you play with. 

The modern jukebox, however, plays its music publicly. Do you 
know how much money is collected by the jukebox operators? On 
their own admission, over $250 million a year. The nickels and dimes 
that go into those slots bring in $250 million a year and more. 

Senator Jenner. Will you pardon an interruption 

Mr. Scuutman. Yes, sir. 

Senator JENNER. How do you interpret this proviso in the Senate 
bill 1106: 


Provided, That a person who himself owns, operates, services, and retains all 
receipts of a single such machine, located in an establishment in which he conducts 
a business other than that of providing entertainment and to which no fee for 
admission is charged, shall not be deemed to infringe upon the exclusive right 
of public performance for profit * * * by means of that coin-operated machine, 
if such rendition or reproduction is intended to be heard only by persons in such 
establishment. 

How do you interpret that? 

Mr. ScHuLMAN. I interpret that this way: This bill of Senator Me- 
Carran’s is directed against the chain operator, the man who, as a 
business, operates a chain of machines. Now, that isthe way they do it. 
If you read last year’s hearing, you will find that the machines are 
operated by people who have from 30 to 300 machines. And it is a 
regular business with them. It is a chain-store operation. 

Senator Jenner. In other words, and I want this for the record, if I 
go out here to Seeburg or somebody and buy a machine for my little 
business, and I own the m: uchine, and I operate it, exclusively, it is not 
controlled by anybody else, it is my property, then this proviso ex- 
empts me from the copyright law? 

Mr. ScoutMan. Yes,sir. That isexactly as I read this bill, sir, that 
if you are operating a drugstore or a little corner restaurant, or even a 
clothing store, you buy your own machine, and you run it yourself, you 
buy your own records—it would be a good thing if some of the people 
would buy their own records, they w ould use better music—and you 
kept all the money and it was a business, not an entertainment busi- 
ness, like a dancehall or something like that, but you did that as part 
of running your restaurant or your clothing store, you would be exempt 
under this bill. You would not be a chain operator. 

Senator Jenner. As long as there was no charge for coming into 
your business. 

Mr. ScuutMan. There was no charge for coming in, and as long as 
you kept the receipts of your business. 
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Senator Jenner. Even if they did dance or something like that there, 
but it was a little private concern, and there was no ¢ :harge for coming 
in, and the dancing was purely incidental to the business, instead of 
being designated as a danceh: ill, we will say it was a place where intox1- 
cating liquor was sold, or beer— 

Mr. Scuutman. You mean coffee. 

Senator Jenner. That is right. coffee. It would still be, under this 
proviso, exempt from the copyright law. 

Mr. Scuvutman. That is right. That is the theory of this law, and 
that is the difference between this law and the Dirksen bill, S. 1444, 
which would not have made the exemption. 

This exe mpts t the pr ivate owner. as you say, who is not commerclt ally 
in the business of selling music the way that chain operator works. 

Senator Jenner. Do you have any questions, Mr. Green ¢ 

Mr. Green. Not at this point, no. 

Senator JENNER. Proceed. 

Mr. ScututmMan. Well, now, as I was saying, this main operation of 
jukeboxes brings in a tremendous revenue, $250 million a year, as a 
minimum, and that I take out of the testimony of opponents of the bill 
at the hearings on H. R. 5473 last year. There is another interesting 
fact. connected with that. The jukebox people claimed last year that 
they could not afford to pay for the use of music. Well, their own 
figures, when you read them, are rather interesting in that regard, 
The accountants who got up the statistics show that the profit margin 
of the operators after paying the location people for the location, runs 
about 24 percent of the take, which amounts to about $30 catia a 
year. If out of $30 million a year as a minimum they are going to 
plead poverty, I would like to be in that kind of a business. 

We have another interesting thing. The operators came along last 
year and said, “We cannot afford to pay. Look how our prices have 
gone up. Our machines have gone up from $300 before the last war 
to a thousand dollars a machine, 300 percent, Our records have 
gone up from 21 to 55 cents, almost twice.” 

Well, I say to you, sir, that any industry that can absorb that kind 
of increase in equipment and material, and still have a profit margin 
of $30 million a year cannot plead poverty. 

Senator Jenner. Has the slot-machine price increased from a nickel 
to a dime? 

Mr. ScHvuLMaANn. Slot machines have increased in some instances 

Senator JENNER. I mean the slots for music machines. 

Mr. ScuuutMan. Yes, sir. From a nickel, in some cases, to 10 cents 
and in some cases 3 for a quarter. 

Senator JENNER. How widespread is that increase in cost of playing 
these records in public places ¢ 

Mr. Scuutman. I don’t know, sir. There seems to be an indication 
in some of the trade publications that that increase is being spread very 
widely. There are advertisements advising the operators to increase 
to 10 cents or 3 for a quarter. So, you see, the industry is taking in a 
substantial amount of money, and certainly cannot ‘plead poverty. 
The writer gets nothing out of that $250 million. Look at the peculiar 
thing. Suppose Joan Whitney and I walk into a tavern and we hear 
one of her songs playing. There are nickels being dropped in that 
slot, or dimes. Every time a song starts playing the operator is get- 
ting another nickel or another dime. But she still has to pay for ‘her 
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cup of coffee. She doesn’t get a dime out of the playing. Everybody 
is being paid except Joan Whitney and the other songwriters. She 
has to pay to listen to her own music if she wants to hear it on the 
jukebox. But she does not get her cup of coffee for nothing. It just 
does not make sense. 

Senator Jenner. Could the composers and writers be protected in 
that when they enter into the original contract, that that would become 
a part of the contract / 

Mr. Scuutman. No, sir; they can’t be. You see, that is where our 
difficulty is. The law exempts them. It is just as though you were to 
pass a law to the effect that these jukebox operators h: ad a right to get 
their machines from the manufacturers for nothing so they could walk 
in, pick up a machine manufactured at Seeburg’s or anyplace else 
and not be guilty of larceny, because the statute says that is no larceny. 
That is where the difficulty comes. There is no way that there can 
be any protection because of this wrinkle in the law whereby a slot- 
machine operator can play the music and he isn’t committing larceny. 

Now, everybody else has to pay. The broadcaster who plays a record, 
the dancehall operator who plays music, has a band there, everybody 
pays his share of the performance fees, and the only one who gets a 
free ride is the slot machine. Now let me tell you something that 
nobody seems to realize. 

Here I have 2 machines, 2 phonographs, 1 is here and 1 is here. 
They look the same. They all have the same lights, all ple ry records, 
all have a loudspeaker, and you can hear the music. The one on 
the left has a coin device, so it wt irts when you put a coin in it. 
The one on the right is operated manually, you have to lift up the 
needle and put it down by hand. This one on the right cannot be 
operated free because it isn’t a coin-operated device. The one on the 
left, just because it has that little slot where you put the nickel gets an 
exemption. That just doesn’t make sense any more. 

Mr. Green. In other words, if I understand you correctly, there 
would have to be a royalty paid on the machine without a slot and 
not on the machine with a slot. 

Mr. Scuutman. Yes. 

Senator JENNER. Because of the exemption of the 1909 law ? 

Mr. Scuutman. Yes, sir, it is just as simple as that. We are not 
asking that there be created a new right. The right of public per- 
formance is so well established in this country that. last year when 
the authors of poetry and of books came before Congress and said 
there had been a mistake made in the 1909 law, because although an 
author had been given the exclusive right for music performance, by 
a peculiar circumstance there was a gap left, as far as poetry and 
books are concerned. In 1952 the Congress amended the law and 
gave the right of public performance to authors of poetry and books. 

They did not make any reservation for the jukebox. Obviously 
the jukebox would never have dared come forward in 1952 and say, 
“Give us a special exemption.” The difficulty is that the jukebox in- 
dustry has been living on this old exemption. It has been a clever 
thing to make these machines into coin machines, to take advantage of 
that exemption. But I think that the free ride has gone on long 
enough. And when they tell you that they cannot pay the money, 
here is an ad: “An answer to location owners who are asking operators: 
Why 10-cent plays?” And then they tell you why the 10-cent plays. 
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I say to you, sir, on behalf of the men and women of this country who 
write your music—I have represented them for over 25 years—I think 
it is only common justice and a recognition of private property—let’s S 
put it that way—what good is their private property when anybody 
can ti —_ it away from you and make money out of it? 

Mr. Green. Let me ask you one question: You know the situation 
that exists in some places, for example, in Washington, on piped music 
from a central place into hotels and places of that nature. Is that 
music subject to royalties? 

Mr. Scuutman. That all bears a license fee, sir. 

Senator Jenner. That is already in the contract ? 

Mr. Scnutman. That bears a license. 

Mr. Green. Who pays the royalty on that? 

Mr. Scuurman. The operator. I believe it is cleared through the 
Muzak people, the people who pipe the music. 

Mr. Green. The people who pipe the music do pay a royalty? 

Mr. ScuutMan. Yes. 

Mr. Green. If I understand you correctly, those particular restau- 
rants which now have piped-in music, their aa of that royalty is 
taken up in the food val so forth and so on? 

Mr. ScuutMAN. Well, the royalty—I don’t know if it is taken up in 
food or part of advertising. In the Shenley case, Judge Holmes said 
when you go to a restaurant and listen to music, the band is part of 
the overhead of the place and part of the sale of your service. 

Mr. Green. So if they cut off the piped music and put in a juke- 
box — 

Mr. Scuutman. They would save the royalty. Again it just does 
not make sense. 

Senator Jenner. Thank you very much, Mr. Schulman. 

Sidney Wattenberg? Will you be sworn to testify, sir? 

Do you swear that the testimony you shall give before this com- 
mittee will be the truth, the whole truth, and nothing but the truth, 
SO help you God ? 

Mr. Warrensere. I do, sir. 


TESTIMONY OF SIDNEY W. WATTENBERG, NEW YORK, APPEARING 
ON BEHALF OF MUSIC PUBLISHERS PROTECTIVE ASSOCIATION, 
INC., NATIONAL MUSIC COUNCIL, INC., AND THE MUSIC PUB- 
LISHERS ASSOCIATION OF THE UNITED STATES 


Senator Jenner. Will you give the committee your full name? 

Mr. Wartrenserc. Sidne -y W. Wattenberg. 

Senator Jenner. Where do you reside, “Mr. Wattenberg? 

Mr. Warrenserc. New Rochelle, N. Y. 

Senator Jenner. What is your business or profession ? 

Mr. Warrenserc. I am an attorney. 

Senator JENNER. Where is your office located ? 

Mr. Warrenserc. 1270 Sixth Avenue, New York City. 

Senator Fawn. Ww ho are you representing here, Mr. W. attenberg, 
in this hearing on Senate bill 1106? 

Mr. Warrenserc. Sir, I represent three nonprofit membership cor- 
porations: The Mus sic Publishers Protective Association, Inc., which 
is the trade association of the publishers of popular music; the Music 
Publishers Association of the United States, Inc., which is a trade 
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association of publishers of music other than popular music; and the 
National Music Council, Inc., which is a membership corporation com- 
posed of associat ions and groups of national scope W hich are interested 
in music. 

Senator Jenner. Do you have a prepared statement, Mr. Watten- 
berg, to submit. for our record ? 

Mr. Warrennerc. I have already filed a prepared statement. 

Senator JENNER. With our committee ? 

Mr. Warrennerc. With your committee. 

Senator Jenner. Has it become a part of our record? 

Mr. Green. Not yet. 

Senator Jenner. We will introduce it and make it a part of our 
record and we will have a complete record on it. 

(Mr. Wattenberg’s prepared statement follows :) 


STATEMENT SUBMITTED BY AND ON BEHALF OF MuSIC PUBLISHERS PROTECTIVE 
ASSOCTATION, INC., NATIONAL Mustc Councin, INC., AND Music PUBLISHERS 
ASSOCIATION OF THE UNITED STATES, INC., IN SUPPORT OF S. 1106 oR S. 1444 


The three associations above named support S. 1106 because they are opposed 
to the exemption given by the present copyright statute which permits the public 
performance of musical compositions on coin-operated machines without pay- 
ment of fee or royalty, resulting in the appropriation by one group of the property 
and rights of others, without compensation. 

Music Publishers Protective Association, Inc., is a nonprofit membership 
corporation organized and existing under the laws of the State of New York. 
It is the trade association of the popular music publishing industry and lists 
among its members many of the Nation’s foremost publishers of popular music. 

National Musie Council, Inc., is a nonprofit membership corporation organized 
under the laws of the State of New York. National associations and organiza 
tions of national scope and activity which are interested in the development of 
music are eligible for membership in the council. Its members, by reason of 
their respective memberships, represent perhaps as many as 600,000 or 650,000 
persons in the United States 

Music Publishers Association of the United States, Inc., is the trade associa- 
tion of so-called standard musie publishers, which are publishers of music other 
than popular songs. 

These associations strongly urge the enactment of S. 1106 into law: the pro- 
visions of this bill would remove from the statute a clause which has become 
obsolete and unfair and which operates to deprive the creators and proprietors 
of music of the just fruits of their skill and labor, in direct contravention of the 
letter and snirit of the Constitution and the legislative intent of the Congress of 
the United States. 

The Constitution is the sole authority under which all Federal copyvricht legis- 
lation is enacted, and article I, section 8, of the Constitution makes it clear that 
the promotion and progress of science and the useful arts is to be assured “hy 
securing for limited times, to authors and inventors, the exclusive right to their 
respective writings and discoveries.” 

Congress, with this concept in mind, realized that “the main object to be 
desired in expanding copyright protection accorded to music has been to give 
the composer an adequate return for the value of his composition * * *.” (See 


The committee, in reporting on this bill which eventually became the present 
copyright law, stated in part that in formulating the law it had in mind giving 
“to the composer the exclusive right to prohibit the reproduction of this music 
by mechanical means on the part of anybody if he desired,” and “to secure to 
him adequate compensation from all reproducers if he did not desire to exercise 
this exelusive right * * *.”. (See committee report, supra.) 

There is no doubt but that the present day use of musi¢e on coin-operated 
machines is one for which “adequate return” or “adequate compensation” should 
he made to the creator or owner of music. Even in 1909, as appears from the 
committee report, Congress recognized that the use of a musical composition on 
a coin-operated machine was a public performance; it described the exemption 
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as “the exception regarding the public performance of a musical composition 
upon coin-operated machines.” 

Why, then, did Congress specifically exempt the user of music on coin-operated 
machines from the obligation to pay performing fees? 


The answer is clear In 1909 the coin-operated machine was indeed a crude 
device: its use was limited: it was found mainly in what the committee referred 
to as “so-called penny parlors”; it did not make any great use of music. For 


these reasons the proponents of the 1909 law did not strenuously oppose the 
exemption clause 

In the aforesaid committee report it is stated: 

“The exception regarding the public performance of a musical composition upon 
coin-operated machines in a place where an admission fee is not charged is 
understood to be satisfactory to the composers and proprietors of musical copy- 
rights A representative of one of the largest musical publishing houses in the 
country stated that the publisher finds the so-called penny parlor of first assist- 
ance as an advertising medium.” 

In other words, the coin-operated machine of 1909 was mostly of the penny- 


parlor variety It gave an inconsequential type of performance. It did not 
give the type of performance that the present day coin-operated machine gives. 

The coin-operated machine of today is a large, pretentious machine run en 
tirely by electricity; illuminated in many colors; capable of reproducing at the 
touch of a button any one of dozens of the day’s most popular compositions, 
recorded by the Nation’s top performing artists Indeed, except for establish- 


ments which can afford to furnish live, a large musical aggregation the coin 
operated machine is much more attractive to prospective patrons than live talent 
would be. 

As a result, the coin-operated machine, now universally known as the jukebox, 
s found in perhaps 500,000 to 600,000 hotels, bars, restaurants, taverns, and other 
public places Its purpose is to attract patrons and guests who will buy food, 
drink, and other commodities which may be offered for sale It accomplishes 
this purpose by providing entertainment, and in many cases also the music for 
dancing. 

Mr. Justice Holmes of the United States Supreme Court, in the famous case of 
Victor Herbert v. The Shanley Company (242 U. 8. 591), recognized the element 
of profit in this type of a public performance. 

The music in that case was furnished by a live orchestra and the defendant 
argued that since no admission fee was charged, his use of the music did not 
violate the copyright. 

Mr. Justice Holmes held: 

“If the rights under the copyright are infringed only by a performance where 
money is taken at the door, they are very imperfectly protected. Performances 
not different in kind from those of the defendants could be given that might com- 
pete with and even destroy the success of the monopoly that the law intends the 
plaintiffs to have. It is enough to say that there is no need to construe the statute 
so narrowly The defendants’ performances are not eleemosynary. They are 
part of a total for which the public pays, and the fact that the price of the whole 
is attributed to a particular item which those present are expected to order is not 
important. It is true that the music is not the sole object, but neither is the 
food, which probably could be got cheaper elsewhere. The object is a repast 
in surroundings that to people having limited powers of conversation or disliking 
the rival noise give a luxurious pleasure not to be had from eating a silent meal. 
If musie did not pay, it would be given up. If it pays, it pays out of the public’s 
pocket. Whether it pays or not, the purpose of employing it is profit, and that 
is enough.” 

For all practical, as well as legal purposes, there is no difference between a 
performance by a live name orchestra and the same performance by the same 
orchestra, recorded, and by means of a jukebox. Both are public performances, 
and both are for profit, and whether an admission fee is charged is of no more 
significance or consequence in the one case than in the other. 

There is no exemption even under existing law for a jukebox where an admis- 
sion fee is charged, nor is there any exemption covering a live performance 
where no admission fee is charged. The exemption given to coin-operated 
machines where no admission fee is charged can no longer be justified in view 
of the fact that the effectiveness of the two types of performances are, in the 
majority of cases, at least on a par. 

The United States Treasury Department refuses to distinguish, for tax pur- 
poses, between the utilization of an orchestra and a mechanical-music device for 
dancing. It holds that where music, whether by an orchestra, mechanical device 
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or otherwise, and a space in which the patrons may dance are furnished in a 
night club, restaurant, bar, ete., the entertainment constitutes a public perform- 
ance for profit, and that all amounts paid for admission, refreshment, service, 
and merchandise by or for any patron or guest who was present during any 
portion of the time entertainment is furnished, is subject to the cabaret tax 
imposed by section 1700 (e) of the Internal Revenue Code, as amended. 

As a matter of fact, the jukebox in many cases makes a much more extensive 
and important use than the live orchestra from whom the composer does receive 
his “adequate compensation.” Contrast the use of music made by a three-piece 
local orchestra in a roadhouse with the use made by a similar establishment 
directly across the highway where a jukebox is stocked with 30 or 40 and some- 
times even as many as 200 of the day’s top phonograph records. The contrast is 
indeed great. 

The proprietor of the second roadhouse, even if he does not share in the take 
of the jukebox, does benefit from the increased patronage and sale of his food 
and beverages. 

The manufacturer of the jukebox profits from his sale or lease of the machine. 

The owner and distributor of the machines realizes substantial profits. 

The man who services the machines and supplies it with records profits from 
his services. 

The only persons who are foreclosed from sharing in the profits are the author, 
composer, and copyright proprietor who create and furnish the music. 

Most of the testimony which has been given at hearings previously held on 
similar bills appears to be based on the theory that the proponents of these bills 
are asking the Congress to create an entirely new right in favor of the author 
and copyright proprietor. Although for practical purposes this might appear to 
be a reasonable interpretation of the bills, technically it is more correct to say 
that the effect of these bills would not be to create a new right, but to extend 
the application of an old and established right by eliminating a restrictive pro- 
vision which in effect grants special privilege and which, because of the natural 
development of things, has become obsolete and inequitable. 

The right of public performance for profit is not a new right. It was recognized 
in statute law even before the passage of the current law, the act of 1909. 

The right which was provided for in the 1909 statute, of course, had in mind 
the type of public performance which existed at that time and which for the 
most part was exercised in music halls, theaters, and similar places, where a 
performer played or sang in person directly to his audience. 

But in providing for the public performance right in the 1909 act, the Con- 
gress also must have intended that the right be broad enough to include any 
other type of public performance for profit which thereafter might be developed 
or come into existence and the judiciary has so interpreted the provision. For 
instance, radio broadcasting was unknown in 1909 and yet when later radio 
broadcasting was developed and a song was broadcast, the courts were quick to 
hold that such broadcasting was a public performance for profit of that song. 
(M. Witmark & Sons v. Bamberger & Co., 291 Fed. 776). 

In like fashion the courts subsequently held that a person receiving a broadcast 
of a musical composition in a public room of a hotel himself was exercising the 
right of public performance for profit of that musical composition. (Buck v. 
Jewell-La Salle Realty Co., 288 U. S. 191). 

There can be no serious doubt at all that when the present day jukebox was 
developed, the type of jukebox we find in taverns, roadhouses, and other similar 
places today, any court would have held that the performance it gave of a musical 
composition was a public performance for profit regardless of whether an ad- 
mission fee was charged. The only reason that a court would not have reached 
such a decision is the exemption clause which Congress incorporated in the 
present law having in mind the penny arcade type of coin-operated machines. 

As stated above, the proponents of this bill are not asking for the creation of 
a new right. The right is in existence. They are asking only that the courts 
be permitted to apply the right to a jukebox performance just as they applied 
the right to a performance by radio broadcasting and it appears that the only 
way to make it clear that courts can extend the public performance right to juke- 
boxes is to eliminate the exemption clause. 

If the coin machine exemption clause were stricken from the statute, a court 
would have to hold that a performance of a song on a modern coin-operated 
machine is a public performance for profit, regardless of whether an admission 
fee is charged, because there can be no question that the performance on such 
a machine is public and the same reasons upon which the court in Herbert v. 
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Shanley held that a performance by a live orchestra in a restaurant was for 
profit, are present in connection with the performance of a song by a jukebox 
in another restauran 

Just how ridiculous this exemption is under these conditions becomes apparent 
when we consider that a radio receiver in a hotel has been held to give public 
performance of musical compositions for profit, and even a phonograph would 
be giving public performance of musical compositions for profit if it were not 
operated by a coin 

Since this is true there certainly can be no logic in saying that by adding a 
coin attachment, the performance is taken out of the for profit class and placed 
na nonprofit class. The very factor which qualifies the use for this exemption 
under the present statute, is the factor through which at least a portion of the 
profit is derived by the location owners, the coin machine operators and the coin 
machine distributors 

It has been said at prior hearings by persons representing the jukebox industry, 
that their jukeboxes are an important means of exploitation of musical com- 
positions and thereby render some service to the copyright proprietor in exploit- 
ing his song and that, accordingly, they should not be required to pay a fee for 
the right to perform the compositions 

Kven if the jukebox is a source of exploitation, the same thing may be said 
concerning radio and television Radio and television have been held to be 
required to pay performance fees under the statute and they do pay performance 
fees to the copyright proprietor of musie which they broadcast and telecast. 
In fact all commercial users of music pay for the right to use it, except the 


jakebox industry which takes advantage of a special privilege never intended 
for it 

If the thing which the opponents of this bill call exploitation justifies an 
exemption from the obligation to pay for the right to use music, then all other 


commercial users could claim similar exemptions and together they could ex- 
ploit music publishers right out of existence and composers right into starvation. 

On behalf of Musie Publishers’ Protective Association, Inc., National Music 
Council, Inc. and Musie Publishers Association of the United States, Inc., it is 
submitted that Congress should now recognize that the exemption bestowed upon 
coin-operated machines in 1909 has outlived its usefulness; that it permits 
and encourages the use of property without compensation; that it has made 
possible the development of an enormous industry which it permits to prey, 
without hindrance, upon the property rights of others: that it is not consistent 
either with the American concept of copyright or with the Constitution of the 
United States and its guaranties 

For the reasons above set forth, these associations favor the passage of 
S. 1106. 

All of the arguments and reasoning above set forth in this statement apply 
equally to S. 1444 which each of these associations supports as an alternate to 
S. 1106. 


Senator Jenner. You may retain it for the time being if you want to 
refer to it. You may proceed now. 

Mr. Warrenserc, It is rather long and it is somewhat repititious of 
what Mr. Schulman has said. I don’t want to take advantage of your 
patience, sir, so rather than read it I would prefer just to emphasize a 
few points. 

Senator JENNER. It has been incorporated into the record and has 
become a part of the record. You may proceed with your testimony 
about anything you want. 

Mr. Warrenserc. All right, sir. The act of 1909 created the right 
of public performance for profit. It is one of the rights which the 
Congress provided for and gave to the creators and owners of music. 
So we are not asking here for the creation of a new right. 

We are asking that there be removed from the law a provision 
which restricts the exercise of that right insofar as one industry is 
concerned. ae is no other restriction. Any and all other users 
who use music publicly for their profit are req lired to pay and do pay. 

The one devi: # ion or the one exception is the coin-operated machine. 





j 
* 





MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 33 


Senator JENNER, Let me ask you a question there. Let’s assume this 
bill was enacted into law. What assurances could be given that the 
charge for the operation of the machine—I am thinking particularly 
of a small business, | am not thinking of a big, well-appointed restau- 
rant or anything, I am thinking of the average small business—the 
charge to them would not be prohibitive. 

Who sets the fee 4 

Mr. Warvensere. The publisher or the composer, or the two of 
them together, or their agent. 

Senator Jenner. How are you going to negotiate? Under this bill 
it does not apply to the individual. 

Mr. WaArrensBerG. Let me say this, sir-—— 

Senator Jenner. You see what I am trying to get for our record. 

Mr. Watrensere. | see it clearly. I have been an attorney repre- 
senting music publishers for over 20 years. I don’t know of any case 
where a music publisher in issuing a license or attempting to issue a 
license, tried to obtain a license fee that was oppressive. It would 
not be to the interest of the publisher or his composer to work hard- 
ship on potential licensees, or to put them out of business. 

If I may use an expression, why would they want to kill the goose 
that lays the golden egg 

Senator Jenner. Do you have any reason to believe that an oper- 
ator who had 10 machines would be placed in any different category 
from the standpoint of cost of machine, from the operation of playing 
music, from the operator who had, say 300 machines ¢ 

Mr. Watrenserc. I wouldn’t think that the rate per machine would 
deviate, by reason of the number of machines alone. 

Senator Jenner. In other words, you remember the old progressive 
chainstore tax that we had here ¢ 

Mr. Warrenserc. No, I don’t think that would apply here. I would 
think in issuing a license the licensor would take into consideration the 
relative value of the performance on one particular machine as against 
the same kind of performance on another machine. 

Senator Jenner. I do not quite follow you there. What do you 
mean ¢ 

Mr. WarrenberG. I would think this: That a licensor might do 1 of 
2 things. He might have a charge which would be somewhat uniform 
and which everyone could afford to pay, or he might vary his charges 
ace cording to licensees. One licensee m: Ly have 500 machines in ve ry 
prominent places which are busy and where the machines are run con- 
tinually. Another machine may be located in a diner in a summer 
resort where there are only 5 or 6 months of the year for its use. 

Senator Jenner. Who is going to determine that? That is what I 
want to determine. Who in the last analysis is going to be the judge 
of that / 

Mr. WarrenserG. I would say the publisher as the owner of the 
music. He represents himself and he represents the songwriters. 

Senator Jenner. The owner of the music. Do you mean ASCAP? 

Mr. WarrenserG. No, I don’t. I mean the publishers, sir. Per- 
haps I should not use the word “owner.” Let me say this: When a 
songwriter writes a song, he brings his lead sheet to a publisher. The 
lead sheet is the manuscript of the melody line. The publisher will 
accept the song, if he thinks it is meritorious and he will go to work 
on it. He will have it arranged, he will have it placed in commercial 
form so that people can play it and people can sing it. He will print 
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it, he will publish it, he will go out and try to exploit it and popularize 
it. He has large staffs of men whose job it is to go out and contact 
artists, radio stations, night clubs, and get the song played. He has 
made a contract with the writer whereby he has agreed to pay the 
writer a certain number of pennies a copy; generally that is a minimum 
of 3 cents for each piano copy that is sold. He also agrees to pay 50 
percent of whatever he gets from the manufacturers of phonograph 
records and any other income which he might derive through the 
licensing and exploitation of the song. He stands more or less in the 
position of a trustee, because he not only represents himself, but he 
represents the songwriters. When I talk about owner of the song, I 
meant the publisher. He probably would issue the license, or he would 
have a group or an association issue the license for him. He would 
retain, and he always has, the power to issue the license directly, if 
he wants to 

As I was saying, we are not asking for the creation of a new right; 
we are just asking that this Congress remove from the statute a pro- 
vision which was put in by the 1909 Congress. 

Mr. Green. Pardon me. I should like to interrupt here. It may 
be on the point that the Senator was speaking about, in relation to 
the possibility ot ASCAP be Ine@ some where in this as an agent or 
collector of fees and licenses under this bill. Isn’t there a possibility 
of that. and if so isn’t there also a consent decree under which it 
operates, to say it ean gO SO far and no further ? 

Mr. Wartrenserc. Yes. I would say that a majority of the mem- 
bers of the trade associations I re present are me mbers of ASCAP and 
they could clear this right through ASCAP and they probably would. 
Some of the members of the associations are members of other societies. 
ASCAP does have a consent ites As I understand it, if users 

‘annot make what they feel i ‘easonable deal with ASCAP, that is 
ak ject to review. 

Mr. Green. That is in the consent decree relating to ASCAP 
the present time? 

Mr. Warrenserc. I understand it is. 

Senator JENNER. Proceed. 

Mr. Watrenserc. We cannot say that the proponents of the 1909 
law who did not object to the incorporation ot this exception were 
dilatory, and we cannot say that the 1909 Congress slipped up when 
they inserted this exe mption in the law, because no one at that time 


could have foretold the leaps and bounds by which this industry 
would crow. 


In 1909, we have evidence that the coin machine was a very small, 
insignificant proposition. Its ee was very limited. In the report 
which Mr. Schulman referred to, 2222, on the act enacting the 1909 


law, they talk about the penny salle pen ny-al reade variety of coin- 


operated machines. They did state that they understood that the 


proponents of the bill had no objection to the exemption because of 


its advertising value. 

oe ll, today we have a different sort of a proposition altogethe ) 
We have a very elaborate jukebox. I am sure you have seen them. 
They have col lored lights and they h: ave all kinds of devices to drs aw 
people to the mm. These jukeboxe Ss have one purpose to the operator. 


They sell music. You go into a diner or a tavern or a restaurant. 
and if you want a pack of cigarettes, you will put coins in a cigarette- 
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vending machine and you will get a pack of cigarettes and in some 
cases you can buy a glass of Coca-Cola by putting coins into an 
automatic machine. If you put a coin into a jukebox, you are buy- 
ing music. The operator and the location owner jointly are selling 
that music. They are selling something which they have not bought. 
They have acquired that music through a fluke in the law. It is simply 
an unfair, unconscionable provision, in view of the condition of the 
industry today. 

Senator JENNER. Let me ask you a question: It may not be too 
intelligent, but don’t they have to buy the records ? 

Mr. Warrennerc. They have to buy the records, but the record 
manufactured under a statutory provision apart from the exemption 
clause. The Pe manufacturer does pay a 2-cent roy- 
alty for every record of a song he manufactures. But that royalty 
applies to all records, entho they are used on jukeboxes or whether 
they are used by my little daughter on her home phonograph. 

The 2-cent fee is a manufacturing fee. It has nothine to do with 
performance. Asa matter of fact—— 

Senator Jenner. Would raising the price of the fee correct the 
situation ? 

Mr. Watrenserc. No, sir; it would not. It would just impose upon 
the public an obligation or a liability to pay for the privilege which 
the jukebox is exercising. 

Senator JENNER. Have you any statistics to show, from the stand- 
point of the sales, what percentage goes to the public, in other words, 
to individuals, and what percentage goes to what we might call opera- 
tors of jukeboxes? 

Mr. WarrennerG. No,sir, haven’t. Ihave heard—— 

Senator Jenner. Does anyone have that information ? 

Who are you with? 

Mr. Levine. I am an attorney for the Music Operators of America. 

Senator Jenner. For our record, can you answer that question ? 

Mr. Levine. Yes. The best estimates are from 20 to 25 percent of 
the records sold go to jukebox operators, and out of a figure of 250 
million to 300 million records sold each year, from 50 million to 65 
million are purchased by jukebox operators and they pay 4 cents under 
the mechanical royalty for each record they buy. 

Senator Jenner. What does the public pay, what royalty? 

Mr. Levine. They pay the same. 

Senator Jenner. Four cents. All right. 

Mr. Warrenserc. So if you follow through that thought, for every 
penny the jukebox pays, the public would pay 4 cents, if Mr. Levine's 
figures are correct. I think that would not be a solution, because it 
would be passing on to the public this charge which the jukebox oper- 
ator should pay. 

Another thing I should point out is that the statute specifically 
provides in this 2-cent manufacturing royalty clause, that the pay- 
ment of the 2 cents by the record manufacturer shall not free the 


device if the record or the device is publicly performed for profit. 
If a radio station, for oma goes out and buys a record, it pays 
i separate performance fee in addition to the 2-cent fee which has 


been paid by the manufac rare of that record. 
We just cannot make ourselves feel that Congress intended any such 
thing in 1909. It couldn’t have. If it had given the jukebox of 
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today’s vintage an exemption, it would probably have had to give 
many other users exemptions, because as Mr. Schulman pointed out, 


if you have a coin machine in one location and across the street you 
have the same machine without a coin attachment, the one is exempt 
and the other is not. It seems a little ridiculous. 


The courts have held that a radio, an ordinary receiver, in a public 
room of a hotel that is put there by the proprietor of the hotel, gives 
a public performance for profit. I do not think that there can be 


any question about the profit angle because the very same reasons 
which apply to the pel formance by a non-com operated machine or 
by live performers also apply to the jukebox performance. It is just 
a question, sir, of an antiquated law. 

We change our tax laws to meet situations. We even change our 


traflic laws in this country. I drove along the Jersey Turnpike and 
I saw a sign “Speed limit 60 miles an hour.” I happened to think 


that sign would have been ridiculous in 1909 when this act was passed, 
and I say that this clause is just as ridiculous under the circumstances 
of today. 

The re is just one more point that I would like to make, and that is— 
this is hearsay but since I believe it, I am going to repeat it—I was told 


by an a ator of jukeboxes recently that many Jukebox operators 
who have strings or chains of jukeboxes have paid as much as $500 and 
S750 to vet the Ir mac hines in to loc ations and get others out, in other 
words to get their competitors > machines out of particular locations 
and get theirs in instead, that the business is that lucrative. And I 
have been told that many location owners have told operators that they 
could not vet along without their share of the take from these juke- 
ao t in many cases the take is sufficient to more than three times 
pi i\ for t : r liq uor licenses, which, as you know, are substantial. It 
is a constant source of revenue. 

The coin, the very element which makes the thing qualify for the 
exemption, is the thing through which they realize their profits, or a 
large part of it. 

Senator JENNER. We thank vou, Mr. Wattenberg. 

The next witness is Mr. Sydney Kaye. 

Do you swear the testimony given in this hearing will be the truth, 
the whole truth, and nothing but the truth, so he ‘Ip you God ? 

Mr. Kaye. I do, sir. 

Senator JenNer. Will you state your full name to the committee 


l 
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STATEMENT OF SYDNEY M. KAYE, NEW YORK, N. Y., APPEARING 
ON BEHALF OF BROADCAST MUSIC, INC. 


Mr. Kaye. My name is Sydney M. Kaye. I reside at 12 East 88th 
Street, New York City. I appear on behalf of Broadcast Music, Ine. 

Senator JENNER. What is your business / 

Mr. Kaye. I am a lawyer, sir. 

Senator JENNER. Where is your office located / 

Mr. Kayr. 575 Madison Avenue, New York City. 

Senator Jenner. Do you have a prepared statement, sir? 

Mr. Kaye. I have filed with the committee a prepared statement 
whie h I request be made a part of the record. 

enator JENNER. It will become a part of the record and will be filed. 
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(Mr. Kaye’s prepared statement follows :) 
STATEMENT OF SYDNEY M. KAY? 


Mr. Chairman, my name is Sydney M. Kaye. I am a lawyer, with offices at 
575 Madison Avenue, New York City, and I appear on behalf of Broadcast 
Music, Inc., of which corporation I am vice chairman of the board and general 
counsel. Broadcast Music, Inc., is a New York corporation, the stock of which 
is owned by proprietors of broadcasting stations throughout the United States 
It is engaged in obtaining performing rights in musical compositions from music 
publishers and authors and in licensing such rights to music users During recent 
years BMI has licensed the performing rights in such hits as Because of You: 
Souquet of Roses: Come On-a My House; Goodnight Irene; I Went to Your 
Wedding; Tennessee Waltz; and the Song From Moulin Rouge. 

I appear in support of the bill. I wish to make clear at the outset my deep 
respect for the useful social function performed by the coin-machine industry. 
The coin machine, by bringing music to places of public gathering at which it 
would be impracticable to have more elaborate entertainment, affords relaxation 
and recreation to millions of people. It is pertinent also to point out that all 
of the ingenious mechanism of these elaborate machines, all of the complex sys- 
tem of distribution which results in placing and servicing these machines at 
hundreds of thousands of places throughout ovr country, and, indeed, the entire 
economic structure upon which the coin-machine industry has been founded, pro 
duce only one end result—the public performance for profit of musical 
compositions. 

It is possible to conceive of a copyright law which made no provision for com 
pensating copyright proprietors for the public performance for profit of their 
music. The fact is that no such law now exists. Certainly this is not our law. 
Our law provides for a number of separate rights, one of which is the right of 
public performance for profit, and of the many instrumentalities and industries 
which give public performances for profit in the United States all except the coin 
operated machine pay for the music that they perform 

I hope that we will not be accused either of malice or avarice if we say that 
we and the persons whose music we license want to bring this illogical exemp- 
tion to an end, and that we wish to be paid for the music we provide, since music 
is the basic commoility that the coin machine dispenses. This plea is based upon 
the simple concept that the laborer is worthy of his hire 

There is, I think, no sound argument why the coin machine, alone among the 
instrumentalities of public performance, should at the present time be exempt 
from making payment for public-performance rights. The coin-machine op 
erators, however, have interposed four objections against the making of pay 
ment, and I should like to address myself to these seriatim. 

First, the coin-machine operator says that the coin machine aids in populariz 
ing music and that this assistance in popularizing the songs should be regarded 
as a full substitute for compensation. I would suppose that performance on 
what are popularly called jukeboxes enhances the popularity of some musical 
compositions by increasing their exposure to the public. This is true, however, 
with respect to every other form of public performance. If a composition is 
performed on the radio, or by television, or in a theater, or in a movie house, or 
by a symphony orchestra, or by whatever means, people will have a chance to 
become familiar with it, and if the music has merit some of them will like it 
If the argument that any performance which might enhance popularity should 
be exempt from payment were valid, it would be an argument to abolish the 
separate payment for performing rights entirely. As I have already said, this 
is not our law. The copyright proprietor of a musical composition has, under 
our statute, a number of separate and independent rights: The right to publish 
and sell copies, the right to adapt and arrange the work, the right to perform 
the work publicly for profit, and the right to license its mechanical recordation 
Far from there being any sign of legislative intention to weaken the separation 
of these rights, there has recently been a most dramatic demonstration of the 
determination of Congress to extend them. Only on January 1 of this year there 
became effective an amendment to our copyright law (66 Stat. 752) which extends 
the right of public performance for profit to nondramatie literary works. Since 
the separate right of public performance for profit is an essential principle of our 
law, and since all publie performances by any means may contribute to enhance- 
ment of popularity, the contention of the coin-machine operators that they, alone 
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n £ he disseminators of copyrighted music, should be exempt from pa) 
ent for music rights will not bear scrutiny 
Phe se ! plea against payment which is made by the coin-machine operators 
ntention that when they purchase phonograph records of copyrighted 
works, recording royalties have already been paid by the manufacturers of these 
ds, and that the coin-machine operators who purchase the records are, 
therefore, in a sense making an indirect payment to the copyright proprietor. 
I think I shouid point out that the record manufacturer acquires only the right 
‘ recordation He does not acquire the right publicly to perform for 
profit, and someone who buys the record from him cannot acquire a greater right 
tl the record manufacturer himself Indeed, our copyright law in setting 
>in section 1 (e) a system of royalties for recording rights, specifically says: 


hat pets ent of the rovaltyv prov ed for by this section shall free the articles 
cle es for which such royalty has been paid from further contribution to the 
except in case of public performance for profit.’ The contention of 


( chine operators has no standing as a legal argument. It also lacks 
ng a in economic argument Almost everybody who gives a public per- 


formance for profit does so either from a printed copy or from a recording. The 
disk jockey on the radio station has to buy a record, the dance band has to pur- 





ha sheet Imusic or published arrangements, the symphony orchestra has to 
rent separate parts for every member of the orchestra. The fact that 
Vright proprietor receives royalties on the sale of the sheet music and 
records does not serve to create a performing license. The fact that the work 
is lega recorded and the recording fee paid should not operate in any way 
to relieve the coin-machine proprietor from the obligation to pay for the public 
) t 1 il é I hit 
etl statement made by the coin-machine operators is a statement that, 
since coin machines were exempted in 1909, they should continue to be exempted 
f vel I agree that Congress should approaoch with great respect those legis- 
lative decisions of the past which were based upon principle. Congress should, 
howeve! crutinize at regular intervals, and with an open mind, legislative 
which is based upon the comparatively fleeting circumstance of current 
engineering or business practic There is no reason to assume that an action 


} 


which was tolerable and correct in 1909 is necessarily right 44 vears later. I 
have heard conjecture as to what the Congress had in mind when this exemption 
was written into our statute. Neither conjecture nor psychoanalysis is necessary 


In the committee report which accompanied the act of 1909 (committee Rept. 
No. 2222) only 1 reference is made to the type of machine which is being 
exempted. This is a somewhat patronizing reference to the so-called penny 


parlor. It requires no research on my part to find out to what this reference 
is applicable. I was a small boy when the penny parlor or penny arcade was 
peration prior to and in 1909. I have the clearest recollection that by putting 
penny in a slot | could put earphones on my ears and hear the scratchy per- 
rmance of a musical composition by means of a eviindrical record, Indeed, 
I soon made the discovery that 2 small boys with 1 penny each could, by 
pooling their financial resources and by using one earphone each, hear 2 
il compositions performed for the price of 1. Whatever might have 

been the state of the art, that is what Congress had in mind when it referred 
in its report to the so-called penny parlor. There was, and I suppose there 


Musici 


st s, the gravest doubt as to whether that sort of performance constituted a 
public performance at all In any event, the Congress of 1909 could not have 

alized the great and elaborate industry which has now spread all over our 
country, with many machines affording patrons their choice of over 100 separate 


compositions performed through multiple loudspeakers and charging 5 or 
1) cents per performances Whatever legal or economic reasons justified the 
1909 exemption, they no longer exist. That exemption today is an outworn and 
paradoxical anomaly It deprives the copyright proprietor of compensation to 
which he is entitled in principle and creates an unjustified discrimination against 
all other persons who give public performance for profit An appeal that Con- 





gress cling to this ancient and fortuito precedent is an argument against whole 
So e change itself 


The final statement made by the coin machine operators is that they fear that 
they will be forced to pay more than they can afford, and that therefore, they 
are entitled permanently to expropriate the performance right. I will speak 
for the company I represent It would clearly both be contrary to our economic 
self-interest and violative of our principles if we sought rates of payment which 
would put the coin machine industry out of business or keep the coin machine 
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industry from continuing as a profitable enterprise. We approach the problem 
of payment by coin-machine operators in the same way as we have approached 
the problem of other industries with whom we have done business over the last 
13 years. We want to be considerate, we want to be fair, we want to be open- 
minded, and we want to find a going price which will be compensatory without 
being onerous. I would find the statement of the coin-machine operators that they 
fear they may be forced to pay too much, more impressive if it were accompanied 
by the recognition of an obligation to make any payment at all. If the responsi- 
ble representatives of coin machine operators wish to suggest some amendment 
of the statute which will place a ceiling on the price that they pay, I am ready 
to consider a reasonable limitation with an open mind. The coin-machine 
operators, however, have, in the past suggested no compromise and recognized 
no obligation. They pay all of their bills and meet all of their payrolls, their 
machines have spread into every corner of the land, but they cannot find in their 
budgets even a fraction of a penny for the producer of the music that they supply. 
Such a plea, it seems to me, is entitled to little weight or respect. 

I am quite clear that simple justice, the simple principle that the laborer is 
worthy of his hire, requires the removal of this ancient exemption. I am quite 
clear that the protests which have been set up against the removal of the exemp- 
tion constitute no arguments at all. I suppose it is human for people who have 
never paid for something not to want to pay. The very length of time that the 
injustice has persisted, however, is the reason why it should now be brought to 
an end, and why the copyright proprietors who have received no compensation 
for a full generation should begin to receive it now. I find the bill which has 
been introduced acceptable in principle. As I understand S. 1106, if a person 
operates a single coin machine in his own establishment, supplying the records 
for the machine and retaining all of its receipts, that person, if he has no interest 
in any other coin-operated machine, continues to be exempt. This may not be 
logical, but, if properly enforceable, it is certainly tolerable. In all other cases, 
as I understand it, the copyright proprietor may sue, for copyright infringement, 
the proprietor of the establishment where the performance occurs, and the 
person who owns the machine or supplies the records for such machine. 

It seems to me that the coin machine operators, during previous hearings, 
succeeded in confusing the issues by urging other persons to invent compromises 
which the coin-machine operators did not support and which did not result in 
moderating their opposition. They thus placed upon the proponents of previous 
bills the appearance of espousing compromises which, at the most, they were 
reluctantly accepting. I should like to leave the matter on the simple basis on 
which I find it. Our copyright law provides generally that copyright proprietors 
of musical compositions shall be compensated when their compositions are 
performed publicly for profit. The coin-operated machine serves to perform 
musical compositions publicly for profit. The exemption, described in the report 
which accompanied the act of 1909 as extended to penny parlors, is outmoded 
and has no justification at the present time. In hundreds of thousands of places 
every day of the year, millions of performances take place of musical composi- 
tions by means of coin-operated machines. As the result of these performances, 
everyone directly or indirectly connected with them gets paid. The man who 
manufactured the coin machine gets paid, the man who supplies the records gets 
paid, the man who distributed the machine gets paid, the man who services the 
machine gets paid, the proprietor of the place where the machine is located gets 
paid, indeed everybody gets paid with one startling exception—the man who 
furnished the music which is being performed. This is wrong in principle. 

Mr. Kaye. If I may, sir, I would like to leave this matter as I find 
it, a very simple matter of principle. I want first to pay a tribute to 
the coi machines. I think they bring entertainment to many places 
and many people who otherwise would not have the privilege of lis- 
tening to music. I think that anyone who tried to hamper or destroy 
that industry would be insane and malicious. But I must point out 
that the sole function of all of these elaborate devices and systems 
of distribution is to give public performances for profit of music. 

Now, I suppose it is natural for the coin-machine operator to view 
with dread and dismay having to pay for music rights that they have 
always enjoyed “for free.” I have a keen recollection of being a 
patron as a small boy of the penny parlor, which is referred to in the 
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report accompanying the 1909 act. You put something like the ear- 
pieces of a doctor's eeeerer Into your ears and you put a penny 
in the slot, and you heard a rate hy rendition of piec e of music. 
Obviously it was nothing ike what goes on cole. Congress could 
not have visualized the present situation. The exemption Congress 
granted was based not on enduring principle but on changing the 


technology. It is time, I think, that it was reexamined. 
Certainly it is a fixed principle of our law that there be a separate 
payment for the right of public performance rights for profit. In 


music that is a right which has existed for a long time, and the 


exemption we are discussing is unique. One would think that all one 
would have to say to argue for the removal of this exemption is the 
old statement that the laborer is worthy of his hire. What the coin- 
machine people have said, apparently in great sincerity, in opposition 
to this s mple pr neiple, are three tl 

First, they say, “We popularize the music, don’t we? Why should 
we pay ¢?? 

Second, they say, “We buy the records, don’t we? Why should 

e pay 7 

Third, they say, “We are scared to death that if we have to pay 
it all, we will have to pay too much.” 

I would like to take up those three things in order. 

Senator Jenner. That last one I am particularly interested in, and 
I am sure the committee will be. 

Mr. Kayr. Let me - up the last one first then. As | say, in 
principle, if the general framework of our law is that there should 


be payments for alin performance of music, and if the technological 


reasons which dictated thise xemption mn 1909 are obsolete in principle, 
the exemption should be removed 

Now, I think that the trepidation of the coin paras operator, 
w] l¢ I hn sure, as | h ive sa d,. IS sincere, al ises out of his ine xpe- 
rience. Having been uniquely exempted, he thinks that if now he 
i ice ra al i ha lassi yee Sa 
los x ane on, he will be uniquely injured. The answer as to 
who fixe ‘price is exactly the same answer as to who fixes the price 
in every other k ae of public performance of music and, indeed, as 
to all commodities. It is the laws of the United States, it is mutual 


reaininge, it isthe law of supply and demand. 


My company, the company I represent, came into existence because 
1 oro p of users felt that ny were being charged too much. It 
would violate our most basi D> ciples, { would be contrary to our 
most elementary self-interests, if we did not sit down with the people 
from whom we were aici to collect, and bargain with them in 
good faith in an effort to reach an agreement on compensation which 
would be compensatory without being onerous. 

hese coin machine operators will have » face, if this committee 
decides that this exemption is obsolete. rie same conditions that have 
been successfully met by the other users of music. They will have to 
use their bargaining power, they will have to use their right to exclude 
that which they cannot afford, and they will simply have to do busi- 

ss with the people who make a fair deal with the m., 

I must say that I would be more impressed with this ery of coin- 
machine ope rator that he is afraid he is coing to have to pay too much, 
if he i ndi cated a a to pay anything at all. But no responsi- 
ble representative of coin-machine operators has come before a com- 
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mittee of either House of the Congress at any of these hearings and 
indicated any disposition to make any payment. They use their trepi- 
dation that they may be asked to pay too much as an excuse to pay 
nothing, and as an excuse to have permanent exemption which results 
in the permanent expropriation of private property. 

Senator Jenner. Will you take up the next point there? 

Mr. Kaye. Well, they say they popularize music. I guess they do. 
If people hear music, nicely performed, some of them will like it. 
But so does radio popularize music, so do television, the theater, the 
moviehouse, the symphony orchestra, and the pianist in the bar and 
grill. An argument that anybody who contributes to the populariza- 
tion of music should not be required to pay for performing rights 
would be an argument to abolish public performance rights for profit 
entirely. That is not the principle of our law. Our law in this very 
respect was strengthened, as one of the previous witnesses told you, 
only this year. 

The last argument that they make is that they buy phonograph 
records, and the phonograph records carry royalties. But section 
1 (e) of our copyright law specifically says that the payment of royal- 
ties does not free the records from contribution for public perform- 
ance for profit. They cannot acquire more from the man who sells 
the record to them than that man has. It is a very rare person who 
gives a performance who does not buy something to give the per- 
formance from. The disk jockey at the radio station buys a record, 
the dance-band leader buys an arrangement, the symphony orchestra 
buys separate parts for each performance. The practice of buying 
some sheet music or a record to give performance from is not unique 
to the coin-machine industry. All that is unique to the coin-machine 
industry is this exemption. 

Basically, it seems to me that millions of performances, public and 
for profit, are given every day, in hundreds of thousands of places, and 
everybody gets paid—the man who made the machine gets paid, the 
man who services the machine gets paid, the man who supplies the 
records gets paid, the proprietor of the place where the machine is 
located gets paid, everyone gets paid with one exception. The man 
who furnished the music doesn’t get paid. 

Speaking for one licensor of music rights, if we negotiate we want 
to be reasonable. If responsible representatives of the coin-operated 
machine industry want to suggest provisions which will lessen their 
fears, and which will be reasonable, we want to listen to them with 
an open mind and we want to listen to them sympathetically. But 
this is an injustice which has continued for a generation. I think it 
should be removed, sir, and that the bill should become a law. 

Senator Jenner. Thank you very much. 

Mr. Green. I do not believe there are any other witnesses. 

Senator Jenner. Are there any other witnesses to be heard at this 
time? If not, Mr. Levine, we will hear from you. 


STATEMENT OF SIDNEY H. LEVINE, NEW YORK, N. Y., APPEARING 
ON BEHALF OF MUSIC OPERATORS OF AMERICA, INC. 


Mr. Levine. I have a statement in the form of an application for an 
adjournment on behalf of the Music Oper ators of America. I would 


like to place it into the record or read it, if you want me to take the 
time. 
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Senator Jenner. Since I happen to be the only member, the other 
members of the committee being tied up—Senators Wiley and Eastland 
being on the floor, we are only the subcommittee, then we have to report 
to the full Judiciary Committee—I would appreciate it if you will 
just put it into the record and I will call it to the balance of the com- 
mittee’s attention. We will make our decision at some future time. 

Mr. Levine. I would like to say a few words pertaining to this state- 
ment. I have listed different points why we need an adjournment. 
We are not opposed to these hearings going on as scheduled, as far as 
the proponents ot the measure are concerned, but we have the physical 
and mechanical problem of rat hering withesses from all over the coun 
try. We have the problem of raising funds to bring them here, and 
we cannot afford to have a witness wait here a few days. We will 
brine them from as far as California, Oregon, and Maine. So the 
probiem 1s one to us of financing and mechanics. | have outlined these 
In my brief 

I would just want to say something about the fact that no adjourn- 
ment at this time could possibly prejudice the proponents of this bill. 


These bills have been introduced Into Congress since 196. There 
has been no Congress that has not had before it a bill to change this 
exemption. There have been extensive public hearings held in 1931, 


1936, 1947,and 1952. They were just concluded last March 1952 

Senator JENNER. Senate or House / 

Mr. Levine. That was the House. But there have been hearings 
held in the Senate. too, as the record will show. So we feel that we 
would like to present our case here fully, fairly, and whatever questions 
are asked, so that the whole record can be before this committee, So 
that t} ey can arrive ata propel and just solution which we confidently 
expect. 

With those few remarks, | would make my request that the adjourn- 
ment be put off to such a date, at least after September 15, because it 
will take us that much time from the physical and mechanical points 
ol view, 

Senator Jenner. Your statement will be filed and become a part of 
the record. 

(Mr. Levine’s prepared statement follows:) 


APPLICATION OF SipNey H. LEVINE REQUESTING AN ADJOURNMENT OF HEARINGS 
on S. 1106 To Be He_p Berore THE SUBCOMMITTEE ON PATENTS, TRADE-MARKsS, 
AND COPYRIGHTS OF THE SENATE JUDICIARY COMMITTEE 


My name is Sidney H. Levine, and I am a member of the New York State 
and Federal bars. I am engaged in the general practice of law at 165 Broad- 
way, New York 6, N. Y I am counsel for the Music Operators of America, Inc., 
is well as the attorney for the Automatic Music Operators Association, Inc., 
of New York City Both organizations are associations of automatic phono- 
graph machine operators who intend to appear in opposition to S. 1106, as per- 
sons directly and adversely affected by the proposed legislation. 

This application for an adjournment until Congress reconvenes after the sum- 
mer recess is respectfully made based upon the following cogent considerations : 

1. An adequate presentation on the part of the automatic music-machine opera- 
tors Will involve literally months of preparation, statistic-gathering, conferences, 
fund-raising, publicity, legal research, and selection and transportation of wit- 
nesses, among other preliminary steps which must be taken. 

2. An adjournment granted at this time could not possibly prejudice the 
proponents of S. 1106, 

3. The proposed legislation is for the benefit of a group of private firms and 
individnals, does not affect the public welfare and does not require urgent or 
immediate action. 
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4. The proposed legislation seeks to revise subdivision (e) of section 1 of 
the copyright law which has been in existence for some 44 years, and which 
has been under attack for 28 years, but section 1 (e) has been impliedly rati- 
fied and reaffirmed by the refusal of every Congress since 1926 to modify, alter, 
or repeal such subdivision. 


POINT 1 


5. There is no merit to the proposed legislation, which constitutes in effect 
reintroduction of the Scott and Fellows bills (H. R. 1269 and H. R. 2570, re- 
spectively), which were rejected by the 80th Congress in 1947 after extended 
hearings. 

Flatly and frankly stated, it is literally impossible for the automatic phono- 
graph industry to prepare its opposition to this bill at this time, or any date 
Which might be fixed a few weeks hence. The task confronting our industry 
in preparing its opposition is a staggering one. Our industry is not well inte- 
grated and has no central authority or committee which can speak for all of 
the automatic phonograph operators spread across the Nation. It is true that 
there does exist the Music Operators of America, Which is a national com- 
mittee representing individuals and associations engaged in the jukebox business. 
(However, this comparatively new organization does not include all the opera- 
tors of the Nation in its membership. Some of the problems involved in this 
vast undertaking are: 

(a) Fund raising.—Unlike the proponents of these bills, the music operators 
have no treasury available which may be drawn upon to prepare their case, 
Solicitation of funds across the Nation must be undertaken among the individual 
operators and the various associations in order to meet this threat to this in- 
dustry’s existence, and this will take much time and effort. 

(b) Witnesses.—In order to give this committee a fair idea of the entire pic- 
ture from our standpoint with respect to our industry, in all its aspects, many 
witnesses will have to be brought to Washington from all parts of the country 
to appear before this committee. 

It is our intention to give a full, fair, complete, and accurate story, factual and 
economic, to aid this committee in its deliberations. We have nothing to hide 
it will be our earnest endeavor to answer all questions which might be put to us 
and put our answers on record for all to see. But this gathering of witnesses and 
preparations of their written statements will take months of diligent effort on 
the part of the leaders of our industry. 

May we but cite certain facts concerning the hearings held in the House of 
Representatives in February and March of 1952 on H. R. 5473, the predecessor bill 
to S. 1106, before subcommittee No. 2 of the Committee on the Judiciary, House 
of Representatives. Testimony was presented by approximately 50 witnesses in 
opposition to H. R. 5478. These included representatives of the record industry, 
of the tavern-owners associations, of the manufacturers and distributors of auto- 
matic phonographs, attorneys, accountants, songwriters, and a publisher, in addi- 
tion to jukeboxe operators. Witnesses from the following places testified : Wash- 
ington, D. C.; New York City; New Orleans, La.; Dallas, Tex.; Oakland, Calif. ; 
Detroit, Mich.; Wilmette, Ill.; Minneapolis and St. Paul, Minn.; Chicago, IIL; 
Pierre, S. Dak.; Brodhead, Wis.; Fresno, Calif.; Hartsville and Gaffney, S. C.; 
Athens, Ga.; Portland and Woodburn, Oreg.; Atlantic City and Camden, N. J 
Grand Rapids, Mich.; Woodmont, Conn. ; and Hollywood, Calif 

This presentation required months of work. Funds had to be raised; the 
respective operators, in many cases at great personal hardship and expense, had 
to make arrangements to leave their businesses and families; the operators had 
to prepare their written statements; those operators who actually participated 
had to be selected according to availability and their true representative charac- 
ter—indeed, a massive undertaking. 

It is obvious that an industry as decentralized as ours is, could not possibly 
arrange for the attendance of necessary witnesses and all that that entails before 
the late fall at the earliest. 


(c) Statistics.—In order to present the true, clear picture of the structure and 
economy of our industry, we must circularize as many operators as we can to 
obtain facts and figures for presentation to this committee. It is our intention 
to demonstrate that the passage of S. 1106 would prove so disastrous to our 
industry as to destroy it and the only way that we can demonstrate the con 
fiscatory nature of the bills before this committee is by mathematical and 
economic refutation. 
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If we are not granted the necessary time to gather these figures we cannot 
adequately present our case and a denial of such an opportunity would not be 
consonent with the traditional equity and fairness of this committee, 

(d) Legal research and the preparation of statements.—The legal problems 
posed by the introduction of the proposed legislation are complex and manifold. 
While some attorneys are at this very moment engaged in investigation and 
research, others will have to be retained and a full study made In addition, 
attorneys will have to aid in the preparation of the statements of the necessary 
witnesses This will involve, quite apart from the actual drafting of statements, 
arranging for transportation, gathering of facts, integration of statistics, etc 

This committee is well aware of the many years necessary to prepare or defend 
or even try 1 antitrust suit involving perhaps 1 corporation and 5 or 6 subsidi 


aries. Our industry consists of upward of 10,000 jukebox operators, small-busi 
ness men, poorly organized and scattered throughout the country. The colossal 
task involved in presenting a case on behalf of these operators requires many 


inonths of concentrated effort 
We do not seek any undue delay of these proceedings. On the contrary, 


we are eager to meet this challenge for we believe that we will be able to 
monstrate conclusively for what we hope will be the final occacsion that 





there is no merit to this legislation But we must have the minimum time 
required to present our case to this Committee and prove our contentions, and it 
will be humanly impossible to accomplish all this in a matter of weeks. 


POINT 2 


ASCAP, the sponsors and proponents of this legislation, have had repeated 
opportunities to amend the Copyright Act ef 1909 in the manner that they seek 
under the present bill S. 1106. Hearings on a similar bill were concluded 
only in March of 1952 he extended hearings commenced in October of 1951 
ran better than 500 printed pages, and amply shows that this matter was fully 
and thoroughly investigated and explored by the House subcommittee. ASCAP 
can demonstrate no reason as to why the instant hearings should be rushed into 
without affording the opponents of the proposed legislation a chance to be heard. 
\ few months time can hardly prejudice the sponsors of this legislation since 
such legislation has been repeatedly introduced since 1926 without any success 

It is respectfully submitted that there is nothing that ASCAP would like 
better than to force the operators into hearings at a time when they are unpre- 
pared, in the hope that a quick victory could be achieved virtually by default. 


POINT 8 


rhe proposed legislation does not involve any public issues and has not been 
introduced for the benefit of the people at large. It does not pretend to do so, 
but is specifically directed at benefiting only ASCAP, BMI, SESAC, and other 
performance-rights societies. ASCAP is merely seeking something for itself 

hich the law has never given it No irreparable harm is alleged and no injury 
is Claimed to be imminent. It is only a matter of dollars and cents, and that 
means dollars and cents out of the pockets of the many into the pockets of 
the few. 


POINT 4 


Under the Copyright Act of 1909, the rights and limitations of copyright 
owners $f songs reproduced mechanically was fixed clearly and definitely after 
hearings which extended over many years and in which subdivision (e) of 
section 1 of that act was given careful consideration. The hearings commenced 
in 1991 and culminated in the enactment of the Copyright Act of 1909. Under 
the provisions of this act the jukebox industry grew and grew and thousands 
of small-business men invested millions of dollars and built an industry which 
is nationwide. ‘The proponents of this measure now seek to place a heavy finan- 
cial burden on this industry which is calculated and undoubtedly will destroy 
not only this industry, but will do irreparable damage to the phonograph, record, 
and other allied industries. The hearings of 1952 heretofore referred to con- 
clusively proved that these results would inevitably follow: Before Congress 
should in any way disturb a law that has worked so well for so long a time, 
to wit: 44 years, it at least should give the people who would be affected ad- 
versely an opportunity to be heard. As was pointed out by Representative 
Willis during those hearings on H. R. 5473 (at p. 370 of the printed record, 
2d Cong., 2d sess., on H. R. 54738, serial No. 11, pt. 2): 
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“Mr. WILLIs. * * * and any time you try to disturb anything that has taken 
place for 44 years, you are going to have some explaining to do unless the 
equities are so strong and the burden is so slight that you are not going to cause 
an abrupt revolutionary change in the method of doing things in an industry. 
That is what worries me.” 

Obviously an attempt to change a law under which an industry has operated 
for 44 years is not a matter that should be determined without giving the people 
who have built an industry under that law and relying completely on the provi- 
sions of the said law ample time in which to defend the merits of the law. 


POINT 5 


The legislation proposed by ASCAP represents no novel approach to its cease- 
less attempt to subject the jukebox industry to its domination. SS. 1106, with one 
minor exception, is but a restatement of the Scott and Fellows bills, which ASCAP 
sponsored in 1947. After prolonged hearings held at that time the issue was 
resolved against ASCAP, as indeed it has been, time after time, since 1926. This 
is so for a very good reason. The proposed legislation, in common with its older 
brothers, is unsound, inequitable, confiscatory, and without any merit whatsoever. 

It is not intended to submit lenthy arguments in this application addressed to 
the merits of S. 1106. May I merely quote a few statements made by ASCAP’s 
general counsel in the course of the hearings held before subcommittee No. 2 of 
the Committee on the Judiciary, House of Representatives, on H. R. 5473. These 
statements were made with reference to H. R. 1269, which is, in essence, an earlier 
S. 1106, in that it proposed outright repeal of the exemption contained in sub- 
division 1 (e) of the copyright law. 

At page 37 of the printed record of these hearings Mr. Finkelstein stated : 

“The bill that is now presented is one that takes into consideration the problem 
of the jukebox industry far more than any other bill previously introduced for 
outright repeal, because this bill does have a statutory measure of the value of 
the use which would apply in the absence of agreement between the parties * * *’’ 

At page 38 of the same hearing Mr. Finkelstein said, in part: 

“T think we live in a practical world and we must be practical. I think out- 
right repeal would create many problems.” 

By his own admission, ASCAP’s counsel has stated for the record that a bill 
such as 8. 1106 is not practical, in that it creates many problems, has no statutory 
measure of value of use, and is inferior to a bill such as H. R. 5473. The inexora- 
ble logic of this position is that S. 1106 is impractical, arbitrary in that no stand 
ards are set, and even less desirable than previously proposed legislation sponsored 
by the very same people. Assuming that H. R. 5473 was a superior bill, in that 
certain standards were set forth, it must nevertheless be borne in mind that even 
a bill of that type was rejected by the Committee on the Judiciary of the House 
of Representatives. Surely an inferior product should not receive any greater 
consideration. 

Just one brief word concerning the provision in S. 1106, which was supposedly 
designed to protect the individual tavern or candy-store owner who owns his own 
machine. This provision has been proposed by ASCAP, amidst showers of croco 
dile tears, to protect the small-business man who owns his own machine. ASCAP 
is talking about a practically nonexistent animal. Witness a statement of its 
attorney, Mr. Finkelstein, at page 36 of the printed record of hearings of H. R. 
5473, wherein he states: 

“Almost no tavern owner owns his own machine. They are leased out by the 
operators to the tavern owner on some basis of distribution between them, gen- 
erally on an equal basis, 50-50 of whatever nickels are taken in.” 

I have touched upon the merits in this application for an adjournment merely 
to demonstrate that there are many weighty considerations to be studied by this 
committee with respect to the merits of this legislation, and that the opponents 
of this measure should be given a full opportunity to be heard. 

Wherefore, it is respectfully requested that the hearing on S. 1106 be adjourned 
until such time as Congress reconvenes after its summer recess, so that those 
parties who are adversely affected by this proposed legislation may be permitted 
to be fully, completely, and fairly heard. 


Mr. ScuuLtmMan. May I answer that request for an adjournment? 
You see, sir, we have been attempting to obtain this relief from Con- 
gress, and we are always met by these requests for adjournment. The 
Senator presiding adopted a very sensible course today and said, 

40480—54———4 
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“Nobody read statements. If you have a statement in writing, put 
it into the record,” and there is no reason, sir, why Mr. Levine’s people 
cannot do the same thing. They do not have to bring witnesses here. 
They can just present the statement. I think it puts a burden on 
the writers to come down here. ‘The statements could be presented. 
We should like an opportunity to rebut any statements they make 
because they have seen our statements. But I do think, sir, and I 
hope you will pass this on to the full committee, that the request that 
this matter go over until after September is wholly unreasonable 
because every day that goes by works an injustice to thousands of 
writers of this country. I hope you will take that into consideration. 

Senator Jenner: Of course. I[ will take it up with the full com- 
mittee. It is unfortunate that they could not have been here today. 
We are in the closing days. We are trying to get away from here 
by the end of July or the early part of August. I will take it up with 
the balance of the committee. 

Mr. ScuvutMan. We want to express our appreciation. 

(Whereupon, at 4:05 p. m., the committee recessed subject to call 
of the chair.) 

The following resolutions and letters were ordered to be made a 
part of the record: 

1. Letter from the Librarian of Congress dated June 16, 1953. 

2. Letter from the New York Patent Law Association dated June 18, 
1953. 

3. Recommendation of Milwaukee Patent Law Association dated 
June 1, 1953. and supplemental letter dated, October 28, 1953. 

t. Letter and resolution of the Chicago Bar Association dated 
June 11, 1953. 

5. Letter of American Association of Small Business, dated July 
l1, 1953, and statement of J. D. Henderson, national managing di- 
rector of the American Association of Small Business. 

6. Letter from Hon. Homer Thornberry, Representative in Con- 
gress from the 10th Congressional District of Texas, dated July 13, 
1953, and enclosure. 

7. Letter from Hon. Ed C. Johnson, a United States Senator 
from the State of Colorado, dated July 2, 1953, and enclosures. 

8. Letter from Hon. Homer Thornberry, Representative in Con- 
gress from the 10th Congressional District of Texas, dated July 7, 
1953, and enclosure. 

9. Letter from Hon. Homer Thornberry, Representative in Con- 
gress from the 10th Congressional District of Texas, dated July 8, 
1953, and enclosure. 
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THE LIBRARIAN OF CONGRESS, 
Washington 25, D. C., June 16, 1953. 
Che Honorable ALEXANDER WILEY, 
Chairman, Subcommittee on Patents, Trade-Marks, and Copyrights, 


Senate Committee on the Judiciary, 
Nenate Office Building, Washington 25, D. C. 


Dear Senaror WILEY: We have been invited to submit a statement of our 
views on the bills, S. 1106 and S. 1444, relating to the rendition of musical com- 
positions on coin-operated machines. 

S. 1444 would strike out the so-called jukebox exemption in section 1 (e) 

the present copyright law (title 17, United States Code), by which the rendi- 
tion of musical compositions on coin-operated machines is excluded from the 
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right otherwise given the copyright owner to require the payment of royalties 
for the performance of a musical composition publicly for profit. S. 1106 would 
also remove that exemption except in the case of a single machine owned and 
operated by the proprietor of the business establishment in which the machine 
is located, 

We expressed our views on similar legislative proposals last year. (See page 
SO of the hearing before Subcommittee No. 3 of the House Committee on the 
Judiciary, 82d Cong., Ist sess., on H. R. 5473.) Previous Librarians of Congress 
and Registers of Copyrights have also had occasion to comment on the jukebox 
exemption. We reiterate our view and the view of our predecessors in advocating 
the removal of this exemption 

The special exemption of musical renditions on coin-operated machines is an 
anomaly in our present law. The right of the copyright owner of a musical com- 
position to be remunerated for its public performance for profit is well estab 
lished with respect to every other means of rendition, such as by an orchestra in 
a dance hall, theater, or hotel, or by radio broadeast. The jukebox alone is 
excepted and we see no present reason to justify this unique exemption. A 
performance right in musical compositions is recognized in the copyright laws 
of almost every nation of the world and, so far as we know, no other nation has 
any comparable exemption for a particular method of rendition. 

When the exemption of renditions on coin-operated machines was enacted in 
1909, the jukehox of teday was unknown. The coin-operated machine of that 
era was a machine in the penny arcade heard by an individual listener through 
an earphone. There was some reason to consider a rendition on such a machine 
as not a publie performance. It could hardly be contended that the playing 
of musie on the coin-operated machine of today, the jukebox, is not in fact 
public performance. 

The fundamental purpose of the copyright law, based on article I, section 8 
of the Constitution, is to promote literary, musical, and artistic creation by 
providing incentives to authors through the grant of certain rights which enable 
them to obtain compensation for the use of their works. In consonance with 
this broad principle, the authors of musical works should be compensated for 
the use of their works on coin-operated machines just as they are now entitled 
to compensation for the use of their works by other methods of public perform- 
ance for profit. 

At the hearings before the Subcommittee of the House Judiciary Committee 
last year on H. R. 5473, representatives of the jukebox industry contended that 
the revenue of the operators based on the going rate of 5 cents per play was 
not adequate to absorb the then proposed royalty charge. In view of the cur 
rent movement in the industry to raise the jukebox rate to 10 cents per play or 8% 
for a quarter to cover increased operating costs, it would appear proper to give 
prior consideration to more appropriate compensation to the composers and 
authors whose works are the foundation for the entire enterprise 

As already indicated, we helieve the simple repeal of the exemption, as pro 
vided in S. 1444, would be desirable. There may be some reason to consider 
a modification of complete repeal, such as the proposal in S. 1106 to except the 
proprietor of an estahlishment who owns and operates a single machine. Such 
an exception would still leave an anomaly in the law which we believe could be 
justified only by the presentation of convincing evidence of the need for special 
treatment. 

Sincerely yours, 


ai 


LuTHER H. Evans, 
Librarian of Congress. 
ARTHUR FISHER, 
Register of Copyrights. 


Tur New YorK Patent LAW ASSOCIATION, 
June 18, 1953. 
Re S. 1106 and 8. 1444 
SENATE JUDICIARY COMMITTEE, 
Senate Office Building, Washington 25, D. C 

GENTLEMEN : We are advised that there will be a public hearing on the above 
mentioned bills, which relate to the rendition of musical compositions on coin- 
operated machines. 

Our association favors and recommends the enactment of the legislation con 
templated by these bills. It would properly place the public reproduction and 
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rendition of musical compositions by coin-operated devices in the same category 
as other performances for profit. The law would accordingly keep pace with 
changing practices in the public reproduction or rendition of musical compositions 
and with the development and use of mechanical devices not in contemplation 
when the Copyright Act of 1909 was enacted. 

We believe that the enactment of either of these bills would eliminate what 
is presently an anachronism in the copyright law. 

Respectfully, 
GRANVILLE M. BRUMBAUGH, President. 


MILWAUKEE PATENT LAW ASSOCIATION, 
June 1, 1953. 
Hon. ALEXANDER WILEY, 
Chairman, Subcommittee on Patents of the Committee on the Judiciary, 
The United States Senate, Washington 25, D. C. 

Dear SENATOR WILEY: The Milwaukee Patent Law Association by a vote of 
ts membership in attendance at a regular meeting recommends the following 
action 

S. 981, 8S. 523, 8S. 787 (DISAPPROVED) 


These bills make the assumption that all members of the highest court of a 
State or of a Federal court are qualified to practice before all administrative 
agencies This assumption is contracy to fact. Only a specially trained few 
members of the bar are qualified to practice before an administrative agency like 
the Patent Office. 

The Patent Office has for many years discharged its responsibilities to the 
public with maximum efficiency and minimum delay by requiring its practitioners 
© first demonstrate by affidavit and examination their professional proficiency 
in the practice of patent law 

The foregoing bills would strip the Patent Office of its power to prevent un 
qualified and incompetent practitioners from appearing before its bar. These 
bills are disapproved. 

S. 1444, S. 1106 (DISAPPROVED 


No satisfactory reason is seen for depriving the composer of a musical com- 
position of his right to profit from reproductions or renditions of his composi- 
tions in coin-operated machines. 


8. 1234 (DISAPPROVED) 


It is undesirable for the Government, in the absence of a policy of generally 
encouraging invention on the part of Government employees by granting them 
rights in their patentable inventions, to assign rights in Government-owned 
patents to individual employees or former employees 

Very truly yours, 
ADRIAN L. BATEMAN, Jr., 
Secretary, Chain Belt Co., Box 2022, Milwaukee 1, Wis. 


MILWAUKEE PATENT LAW ASSOCIATION, 
October 28, 1958. 
Hon, ALEXANDER WILEY, 
Senate Building, 
Washington, D. C. 

Dear SENATOR WILEY: Under cover of June 1, 1953, the Milwaukee Patent 
Law Association sent to you its action with respect to certain bills which include 
S. 1444 and 8. 1106. It was indicated that these bills were disapproved however, 
the reason given for the disapproval did support the bills. This discrepancy was 
brought to our attention and we desire at this time to clarify the situation. 
The action taken at that time was a disapproval of each of the bills on the ground 
that no reason was seen for further extending the right of the composer of a 
musical composition to profit from reproductions or renditions of his compositions 
in coin-operated machines, 

We trust that this letter clarifies the stand taken by the Milwaukee Patent 
Law Association last spring, and if you have further questions with respect to 
these bills, kindly advise. 

Very truly yours, 


ARTHUR H. SEIDEL. 
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Tue CHICAGO Bar ASSOCIATION, 
Chicago, Ill., June 11, 1958. 
Hon. WILLIAM LANGER, 
Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington, D. C. 

DeAR SENATOR LANGER: The board of managers of the Chicago Bar Association 
at a meeting on Thursday, June 11, 1953, approved the enclosed resolution which 
had been submitted to the board by the association’s committee on patents, trade- 
marks, and trade practices. The committee requested that this information be 
transmitted to you. 

Sincerely, 
RicHarp H, Cain, Evrecutire Secretary. 


Resolved, That the Chicago Bar Association : 

1. Considers that the so-called jukebox exception of the last paragraph of 
section 1 (e) of the Copyright Code (title 17, U. 8S. C.) is unsound in principle 
and should be repealed because it exempts the use of coin-operated machines from 
the ambit of the copyright law without any present justification. 

2. Approves S. 1444, 88d Congress, Ist session, because it strikes this exception 
from the copyright law and places coin-operated machines in the same status 
under the law as if the exception of the last paragraph of section 1 (e), title 17, 
United States Code, had never existed 

3. Considers that S. 1106, S8d Congress, Ist session, is not as desirable as 
S. 1444, because 8S. 1106 goes beyond merely abolishing the exception of the last 
paragraph of section 1 (e), and creates special rules applicable to certain types 
of coin-operated machines. There is no more justification for the rather com- 
plicated provisions of S. 1106 than for the exception of the last paragraph of 
section 1 (e). Moreover, the provisions of S. 1106 will lead to close and difficult 
questions of law which will result in injustices and uncertainty, and they are too 
broad. 

4. Considers S. 1106 an improvement over existing law, and should be enacted 
into law in the event that S. 1444 is not favorably considered by Congress. 





AMERICAN ASSOCIATION OF SMALL BUSINESS, 
New Orleans, La., July 11, 1953. 
Senator ALEXANDER WILEY, 
Chairman, Judiciary Subcommittee, 
Senate Office Building, Washington, D. C. 

Dean SENATOR WILEY: I regret that previous commitments prevent my attend 
ance at the hearing before your Judiciary Subcommittee to study Senate bill S 
1106 to change the copyright law. 

I am enclosing a copy of my statement which I request you to have introduced 
and incorporated in the records of the hearing in opposition to S. 1106. 

Your cooperation in this instance will be very much appreciated by many 
people 

Yours for keeping small business in business and 

Sincerely, 
J. D. HENDERSON, 


STATEMENT OF JOSEPH D. HENDERSON, NATIONAL MANAGING DIRECTOR OF THE 
AMERICAN ASSOCIATION OF SMALL BUSINESS, INC., IN RE SENATE Bru 1106, 
INTRODUCED BY SENATOR PAT McC'ARRAN To FurRTHER HARASS, REGULATE, AND 
LICENSE THE SMALI-BUSINESS PEOPLE ENGAGED IN THE MuSIc Box (JUKEBOX) 
BUSINESS 


Mr. Chairman and gentlemen of the committee, my name is Joseph D. Hen- 
derson. I am national managing director of the American Association of Small 
Business, Inc., chartered February 20, 1942, with national headquarters at 404 
St. Charles Avenue, in the city of New Orleans, La. I represent the small- 
business people and consumers all over America who are opposed to the proposed 
Senate bill 1106. Many of our members engaged in all categories of business 
catering to the general public are opposed to the approval of this bill by your 
committee. Just to mention a few of the places by whom our members are en- 
gaged in furnishing and maintaining music boxes for the entertainment of their 
customers and patrons; restaurants, groceries, cocktail lounges, hotels, taverns, 
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busline clubs, schools, recreation centers of churches, and, in fact, everyplace 
where the poor man, his wife and children, and the small business people con- 
vregate for amusement The automatic music box, or jukebox as it is more 
called, is the poor man’s philharmonic symphony. 

Gentlemen, Senate bill 1106 now being studied by your committee will permit 
certain organizations to exercise taxing authority as great as that of the United 
States of America. I make this statement after having given serious thought 
to the contents of the proposed bill. This authority to tax exercised by the 










United States has its origin in the 16th amendment to the United States Con- 
titution, which permits the Federal Government to tax wihout limit. Senate 
b 1106 grants that same monopoly to the American Society of Composers, 
\uthors, and Publishers, Broadcast Musie Ine., and any other copyright owner. 

This would be a monopoly which the people engaged in furnishing and main 


taining music boxes could not combat Millions of citizens who enjoy listening 
t ie Inusic of their own choice will be denied that constitutional right if the 
eentiemen of this committee approve Senate bill 1106, for the simple reason 

t the music-box operators all over the Nation will have to go out of business. 

The thought might enter the minds of the gentlemen of the committee as to 
the need for considering the people who maintain the hundreds of routes where 
music boxes are installed for the pleasure of the businessman’s customers. In 
he first place, those not acquainted with the music-box business have built up 
the erroneous idea that millions of dollars in profits are being amassed by the 
music-box operators. This is not the truth. There are more headaches in the 
nusic-box business than in most any other For instance, the operator has to 
maintain a staff of experts to keep his equipment in repair. He has to be ready 
at all hours of the day and night to respond to the need of the small businesses in 
which his equipment is located. There is the original cost of his equipment to 
he considered, changing styles or models, new records, warehousing, delivery, 
rapid depreciation because of obsolesence, servicing and repairing. All these 


‘ 


Costs are in 





most any business, you may say, but in the music-box business the 
temperament of the people who like music is an item which cannot be estimated, 
since the popularity of one or more songs may well make all the rest of the 
records installed in a machine a dead loss. The operator has to buy them, but 
the public will not spend their money to hear them played 

Now, come the American Society of Composers, Authors and Publishers and 
others who desire the enactment of this bill introduced by Senator McCarran 
in order to heap an added expense on the music-hbox operators, contending that 
this cost of license fees to be levied against the industry will be passed on down 

the ultimate consumer It will, gentlemen, but there will not be as many 
customers listening to the music boxes. The music box having become a great 
adjunct in many businesses, many places now being served by those engaged in 
the music-box business will close up. The American Society of Composers, 
Authors and Publishers, et al., will then try to place machines in various loca- 
tions and do all the many things the small-business man now engaged in the 
music-box business is doing. n the opinion of many people, it just will not work, 
for the reason that there will be a monopoly, and wherever a monopoly exists, 
decay of complacency soon begins to destroy 

The proposed bill will not benefit anyone. On the other hand, it will put many 
taxpaying small businesses out of business, in addition to depriving the music- 
oving public of much enjoyment 

Speaking of taxes, I snggest to the gentlemen of the committee that they give 
serious consideration to the possible repercussions the enactment of Senate 1106 
would have on the very }ucrative source of revenue now being derived from 
those engaged in the music-box industry When you stop to consider that this 
hill passes over to the American Society of Composers and Authors and Pub- 
shers taxing privileges (in the form of licenses) reserved for the Government, 
thereby reducing taxes on national, State, and city levels, I believe the gentlemen 
of this committee will present an unfavorable report on S. 1106 

Legislation similar to this has been proposed every vear. In some of the testi 
mony before members of committees in the past certain witnesses have made 
reference to the “gangster element” which may have been experienced in some 
sections of the country According to information obtained from music-box oper- 
ators, those incidents have been few and far hetween. After all. that is a 
policing responsibility, since to coerce is unlawful. With this thought in mind, 
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you can reconcile the enthusiastic support of S. 1106 by members of the American 
Society of Composers, Authors, and Publishers. It would seem that the members 
of that organization would be satisfied with the rich royalties now being collected 
tor them and not strive for legislation legalizing their proposed monopoly. I 
should like to suggest the possibility of reenactment of the now famous drama 
which so many people have participated in down through the pages of history, 
when the poor people and small businesses were taxed to the point of diminishing 
return, The grapes were so high on the vine, the fox gave up in his efforts to 
secure them. In the case of the goose that could lay only one golden egg each 
day, she was killed by her greedy owner. 

Years ago every public place of any consequence had an orchestra. Now there 
are music boxes, which may soon be gone, Then what will become of the musi- 
cians? This is a question to put up to the American Society of Composers, Au 
thors, and Publishers. 

America has become the greatest Nation of the world because of its system 
of private free enterprise made up of its production, manufacturing, distribution, 
and financial ability. The American Association of Small Business, Inc., has 
for years supported the philosophy that every man should be allowed to enter 
any legitimate business of his choice, grow up and prosper and become as big 
as his ability, energy, initiative, and enthusiasm will permit 

While the professed intent of the preposed Senate bill 1106 is to plug a fancied 
loophole in the copyright law, it would actually set up a monopoly and take over 
an industry which, in the minds of the people, has become a public institution. 
Your cooperation in presenting an unfavorable report to the members of the 
entire Judiciary Committee will be appreciated not only by all the members of 
eur association but by many thousands more people throughout the land who 
enjoy the freedom of playing the music boxes for a small fee. 

The American Association of Small Business is conducting a public-relations 
program dedicated to keeping small business in business in a field of over 40 
million people making their living out of small businesses and the professions, 
not to mention those at home dependent upon small business. 

I thank you for your attention to my statement and I request that it be 
recorded in the records of the hearing. 





CONGRESS OF THE UNITED STATES, 
House OF REPRESENTATIVES, 
Washington, D. C., July 18, 1958. 
Senator WILLIAM LANGER, 
Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington 25, D. C. 

Dear SENATOR LANGER: Enclosed is a telegram I have received from a con- 
stituent of mine, Mr. Joe J. Daywood, president of the Central Texas Music 
Operators Association, with regard to two bills before your committee, S. 1106 
and §S. 1444. 

I would appreciate it very much if Mr. Daywood's telegram could be made a 
part of the record of the committee hearings which I understand will be held on 
July 15. 

Thank you very much. 

Sincerely yours, 
HoMER THORNBERRY. 


AusTIN, Tex., July 12, 1958. 
Congressman HoMER THORNBERRY, 
Washington, D. C.: 

We think that Senator Pat McCarran Senate bill 1106 is unfair to jukebox 
operators and business owners. If this bill is passed it will cause thousands 
of people to be out of work, especiallly in Austin, Tex., where they are all war 
veterans that own jukebox routes. We respectfully urge you to vote against this 
unfair bill, No. 1106. 

Respectfully, 
CENTRAL TEXAS Music OPERATORS ASSOCIATION, 
Jor J. Daywoop, President. 
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UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
July 2, 1958. 
Hon. WILLIAM LANGER, 
Chairman, Senate Committee on Judiciary, 
Senate Office Building, Washington 25, D. C 
DeAR SENATOR LANGER: T enclose two letters from Mr. D. W. Thorpe, Auto- 
matic Musie Co., 420 South Seventh, Grand Junction, Colo., in opposition to 
Senate bill 1106, for consideration by the committee and to be made a matter of 
record in the hearings on this legislation 
With kindest regards, I am, 
Sincerely, 
Ep C,. JOHNSON 


GRAND JuNcTION, Coro., June 30, 1958. 
Senator Ep JOHNSON, 
Washington, D. C. 


Deak SENATOR: Re McCarran bill S. 1106, Dirksen, Kefauver, etc. All ASCAP 
sponsored bills intended at assessing a performance tax on music machines, 

I wrote you a long letter outlining our disposition on this matter on March 29. 
This you kindly answered on March 31 

Now this and similar bills are being discussed in the subcommittee headed 
by Senator A. Wiley 

The idea of taxing a record when bought and then again when it is played for a 
profit (or loss) would seem to insult the intelligence of our lawmakers. The 
same idea, with different coatings, has been unsuccessfully pursued by ASCAP 
ind their disciples for years. 

rT understand that large sums of money have been spent in public relations by 
proponents of the bill I doubt that they are fooling anyone but sure don’t 
want to have them fumble into the deal on account of carlessness on our part. 

It has been indicated that their greed knows no bounds. If they had been 
successful in legalizing the Kefauver-Bryson bill of last vear, the contemplated 
tax program would have amounted to over 20 percent of our net profits, last 


vear as well as the 2 preceding years. This can be documented 
I earnestly solicit your energetic Opposition to this and similar proposals to 
tax the performance of record playing. It would work an undue hardship on 


ecitimate music operations and eliminate a sizable amount of smaller 
itions. Don’t let them legalize any performance tax at any price. They will 
ery soon boost any size fee to their own satisfaction 
Sincerely, 
AUTOMATIC Music Co., 
DAN THORPE. 
( AND JUNCTION, COLO 


Granp JtNcTION, CoLo., March 29, 1958. 
Senator Ep JOHNSON, 
Washington, D. C 
My Drar Senator: Re: American Society of Composers, Authors and Publishers 
ASCAP) and their current “disciple,” Nevada’s McCarran—McCarran bill S. 
1106 


Last year you were kind enough to oppose the Kefauver-Bryson bill to further 


tax jukeboxes Almost every year ASCAP sponsors some bill to this effect. 
McCarran seems to be their boy this year. Kefauver has also intimated he may 


have another go at it later 

As you know, the existing law exempts coin-operated phonographs from per- 
formance taxatior This law was enacted in 1909 and has been consistently 
supported since then, despite ASCAP’s repeated attempts to amend it in some way 
enabling them to supplement their present fantastic royalty income. 

Their current attempt (McCarran bill S. 1106) is cleverly worded and seems to 
incorporate a charitable attitude toward the little man by exempting from taxa- 
tion those jukeboxes which are owned by the leecation 


’ 


This exemption is no more than lip service and a possible attempt to appear 
benevolent, because for all practical purposes there is no such a thing. The initial 
il of installation, plus the high degree of snecifie skill required in main 

tenance and repair of the modern music systems, render it most impractical for 


the average location to own them 





a 
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ASCAP has sponsored numerous bill, and will continue to sponsor them Chey 
can afford it. Many of the bills will appear charitable, and all will be clever, 
but they will all aim in the direction of one goal—a royalty tax tribute. A tax 
upon the performance of recorded music after it has been bought and taxed to 
begin with. Legalizing any performance tax would clear the way for subsequent 
and higher taxation. The extent of ASCAP'’s greed has been indicated by their 
last year’s proposal (Bryson-Kefauver) which sought to impose a tax greate! 
than the combined Federal, State, and city taxes in this area. 

During the last 3 years such a proposal would have drained us of over 20 
percent of our net profits in the music business 

Some members of ASCAP have naively accused the members of the jukebox 
business of taking a free ride on the coattails of various music artists. That's a 
joke, if there ever was one. 

The jukebox industry provides for the sale and consumption of millions of 
records each year and play them before the public. This alone amounts to an 
inestimable amount of free plugging for their artists, despite their rather lame 
claims to the contrary. 

Commonsense would dictate thai if there is value in any sort of advertising, 
then there is value in this—not only to its contribution in selling phono records 
for domestic use but sheet music as well. 

The jukebox industry pays a fair price for the millions of records it consumes 
each year. (Over twice the price of 1940.) This price already includes several 
cents royalty on each record to be divided among publishers, artists, ete. 

The amount of royalty exacted by ASCAP on phono records last year amounted 
to over $11 million (Cash Box, p. 27, Mar. 21, 1953). 

ASCAP proposes that since the jukebox industry is now considerably larger 
and possibly some different in nature than at the time the present law was 
enacted (which exempts jukeboxes from performance tax) then legislation 
should now be enacted to clear the way for ASCAP to add to their present 
$11 million annual royalty income. 

They propose to tax the already taxed This would seem to insult the intelli 
gence of the past and present lawmakers. The theory that a song should be 
recorded, sold at a fair price, taxed on the sale and then again when it is played 
for a profit (or a loss) would seem about as logical as believing a power com- 
pany should charge a regular consumption price for electricity and then add 
another charge if it were used to power a jukebox. 

Undoubtedly electricity is now being used in profitable businesses which 
weren't anticipated in 1909. Should the skill in engineering and other fields 
of science be rewarded less than the skill in the field of arts? 

The bookkeeping required by a performance tax would be a hardship by 
itself. 

The coin-operated music business is poorly prepared to pay any extra revenue, 
It is caught between spiraling costs and fixed income as only a few businesses 
experience. Since there is no coin between a nickel and a dime any revenue 
increase would of necessity have to result from an outright overnight doubling 
in cost per play. Complications from such an action are self-evident and pre- 
vent any practical or widespread solution in that manner. 

Our business is poorly prepared to pay any extra revenue at this time, and 
particularly to any such financial monster as ASCAP now or ever. 

I earnestly solicit your opposition to all ASCAP-sponsored bills to tax on the 
performance of records played. Vote against the McCarran bill. Urge the com 
mittee to throw it out as all such bills have been in the past. 

Sincerely, 


AUTOMATIC Music Co., 
D. W. THORPE. 


GRAND JUNCTION, CoLo. 


CONGRESS OF THE UNITED STATES, 
House OF REPRESENTATIVES, 
Washington, D. C., July 7, 1953 
Senator WILLIAM LANGER, 
Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington, D. C. 
DEAR SENATOR LANGER: Enclosed is a letter I have received from a constituent 
of mine, Mr. Charles W. Fitch, of Luling, Tex., with regard to two bills before 
your committee, 8. 1106 and S. 1444. 
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[I would appreciate it very much if Mr. Fitch’s letter could be made a part of 
the record of the committee hearings which I understand will be held on 
July 15. 

Also, I would very much appreciate an acknowledgment to my letter in order 
that I may forward it to my constituent. Thank you very much. 

Sincerely yours, 
Homer THORNBERRY. 


LULING PHONOGRAPH & ReEcorD Co., 
Luling, Tex., July 6, 1953. 
Mr. Homer THORNBERRY, 
04 House Office Building, 
Washington, D. C 

Drar Mr. THORNBERRY: I wish that I could have gotten to talk with you last 
Thursday so I could have explained more thoroughly what I had in mind, but 
I’m sure that your secretary did that for me. 

Representatives of the Music Operators of America are in Washington, D. C., 
to appeal for a postponement on the McCarran and Dirksen bills. This is the . 
organization that represents the music operators on all national legislative 
matters; and I wish to voice my personal opinion through this organization on 
these particular bills. 

First of all we haven’t been given a fair opportunity to present our side of 
the case; and further, it is impossible for me to appear in my own behalf on 
such short notice because I am so far from Washington and I must arrange mx 
business accordingly. I operate about 25 music machines and have no em- 
ployees. I also operate a record shop in Luling which is taken care of by my 
wife. 

ASCAP, the sponsors and proponents of this legislation, has had repeated oppor- 
tunities to amend the copyright act of 1909 in the manner they seek under the 
present bills S. 1106 and S. 1444. They have failed with monotonous regularity 
after having been given what the record clearly shows to be more than their day 
in court. 

Hearings on a similar bill were concluded only in March 1952. These hearings 
commenced in October 1951 and ran better than 500 printed pages, which shows 
that this matter was thoroughly investigated by the House subcommittee. The 
proponents have no new reasons as to why the hearings should be rushed into 
without affording the opponents of this legislation a fair chance to be heard. 

This legislation will practically license me out of business in all of the smaller 
locations and will deprive many restaurants and establishments of music. In 
fact, the bills actually defeat their purpose because it injures record companies 
as well as ourselves due to the fact that record sales are bound to fall off when 
many phonographs will have to be removed from the smaller locations and due 
to a lesser demand for records 

I present this for your final judgment; and in fairness to our business I sin- 
cerely hope that the copyright laws will remain as they are today and the 
proponents of these bills will cease their activity in amending the present copy- 
right law, as it is a continued financial burden which I am not able to carry 
on with. Iam sure if you will look up the history of the Buckley bill, the Scott 
bill, and the Bryson bill, you will find that the McCarran and Dirksen bills 
are of the same nature and have no more merit than these bills which were 
fully discussed and heard in the lower House 

Hoping you will give this your very serious consideration, I am, 

Respectfully yours, 
CHARLES W. FITcH, 
Music Operator. 

P. S.—Due to the fact that this is a Senate bill I am sending you this letter 
in triplicate so you may pass on a copy to Senators Wiley, Jenner, or Eastland, 
who are members of the subcommittee and also one copy to Senator Lyndon 
Johnson 





MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 


— 
~ 


CONGRESS OF THE UNITED STATES, 
HOUSE OF REPRESENTATIVES, 
Washington, D. C., July 8, 1958. 
Senator WILLIAM LANGER, 
Chairman, Senate Judiciary Committee, Senate Office Building, 
Washington, D.C. 

DEAR SENATOR LANGER: Enclosed is a telegram I have received from a con 
stituent of mine, Mr. W. Price, Jr., executive vice president of the Texas Restau 
rant Association, with regard to two bills before your committee, 8S. 1106 and 
S. 1444. 

I would appreciate it very much if Mr. Price’s telegram could be made a part 
of the record of the committee hearings which I understand will be held on 
July 15 

Also, I would very much appreciate an acknowledgment of my letter in order 
that I may forward it to my constituent. Thank you very much. 

Sincerely yours, 


Homer THORNBERRY. 


Austin, Tex., July 7, 1958. 
Representative Homer THORNBERRY, 
Congressional Office Building, Washington, D.C 
We want to enter our plea of opposition to Senate bill 1106, MeCarran-ASCAP 
bill. If this bill passes we believe it would cause numerous small operators 
to go out of business and, in turn, would affect restaurant and cafe men. The 
Texas Restaurant Association represents 1,300 small restaurants and cafes. 
W. Price, Jr., 


Erecutive Vice President Texas Restaurant Association. 





FORSTER Music PUBLISHER, INC., 
Chicago, Ill., July 18, 1958. 
Hon. ALEXANDER WILEY, 
Chairman, Subcommittee on Patents, Trade-Marks and Copyrights 
of the Committee on the Judiciary, Senate Office Building, 
Washington, D. C. 

DEAR SENATOR WILEY: Enclosed is a copy of a letter which I have sent to 
Senator Dirksen in support of S. 1444 which will be considered by your com- 
mittee on July 15. 

The jukebox industry has been conducting a campaign directed against the 
Dirksen and McCarran bills, S. 1444 and S. 1106. Its official publication is 
the Cash Box Magazine. I think the facts given in the Cash Box Magazine 
of June 6, 1953, and June 13, 1953, are worth noting because they show how 
much the jukebox industry makes on a single song, for which they pay us 
nothing. 

In an editorial of June 13, Cash Box says that “while a smash may be played 
more than 100 times a day, let’s presume that it is played only 10 times. That 
adds up to 4 million playings a day or 28 million in a week.” This is based on 
the assumption that the composition is played in 400,000 of the 550,000 juke- 
boxes which is the estimate given by Cash Box. 

In other words, the average hit song yields for the jukebox industry 28 million 
nickels (or dimes) each week or between $140,000 and $280,000 weekly. The 
average hit lasts for a minimum of 10 weeks, so that the amount received by 
the jukebox industry on a single hit song is between $1,400,000 and $2,800,000. 
If the song is a smash hit, using the Cash Box figures, the income may be 10 
times as much because the song “may be played more than 100 times a day” 
instead of only 10 times. That would mean a weekly income from such a song 
of between $1,400,000 and $2,800,000, and over a 10-week period somewhere 
between $14 million and $28 million on a single song. These are not my figures. 
They are the Cash Box figures. 

For purposes of discussion, we can take the lowest figure advanced by Cash Box 
which would mean an income to the jukebox industry of $1,400,000 for a single 
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song based on a 5-cent play and a life period of only 10 weeks. Yet this industry 
refuses to pay any royalties to the writers and publishers who create the songs. 
We run all the risks in spending our money, time, and effort in a very hazardous 
occupation, because no one can tell in advance whether a song will be successful. 
is taken entirely by the writer and the publisher. The jukebox opera- 
tor reaps what we sow 

The main source of income today for writers and publishers is commercial per 
formances. That was not true in 1909, when the present coin-operated machine 
exemption was placed in our law At that time our main income was derived 





from the sales of sheet musk 

Che other commercial users pay us royalties for the use of our music. 1 think 
you will agree that no reason can be advanced why the jukebox industry should 
be ¢ empted 

The compositions listed on the margin of this letter do not need any exploita- 
tion from the jukebox industry. When we are experimenting on new songs the 
jukebox operators will not assist us unless we give them free records. When they 
use our successful songs they certainly should be required to pay, as do other 
commercial users 

I strongly urge you to recommend enactment of the bill introduced by Senator 
Dirksen, S. 1444, or the bill introduced by Senator McCarran, S. 1106, which would 
exempt the owner of a single jukebox. 

1 am sorry that I cannot attend the hearing on July 15, but shall appreciate it 
very much if you can incorporate this letter and my letter to Senator Dirksen in 
the record of the hearings. 

Respectfully submitted. 

ForsTeR Music PusLISHER, INC., 
By F. J. A. ForsTeR 


JULY 13, 1953. 
Hon. Everery DIRKSEN, 
Senate Committee on the Judiciary, 
Senate Office Building, Washington, D. C. 


DAR SENATOR DIRKSEN: As a publisher of music who has been in business 
in Chicago since 1914, Ll heartily endorse your bill, 8S. 1444, which would remove 
Lhe exemption of coin-operated machines from our antiquated copyright law. 

lL am proud that we in Chicago were responsible for the publication of such 
great American works as Missouri Waltz, Down by the Old Mill Stream, Out 
Where the West Begins, Oh Johnny, Oh, Hindustan, Down by the O-Hi-O, and 
hundreds of others including those listed on the margin of this letter. 

Music publishing is a small business and a very risky one. Publishers and 
Writers always talk about their successful compositions. We don’t advertise 
the flops on which we spend a great deal of time, money, and effort, but I can 
assure you that for every song on which we have made a profit, we have pub- 

hed several songs that have ended up in the red. 

The jukebox industry exploits our hits but never helps us to project a song 
that does not readily capture the public fancy. In other words, they cash in on 
our efforts but make no real contribution to the success of our enterprise. 

All other commercial users of music pay royalties for the uses which they 
mike That is the system which Congress has devised in order to encourage 
the creation and publication of new works. As publishers, we spend large sums 
popularizing songs; yet we pay royalties to writers. Otherwise, there would be 
no songs for us to publish. 

The jukebox industry, which began in 1934, has benefited by an exemption of 
coin-operated machines which was placed in the copyright law in 1909 and was 
intended to apply only to the crude instruments known at that time. 

There is no reason today for the jukebox exemption. That industry makes 
hundreds of millions of dollars a year on the use of our works. Without our 
mgs, the jukebox industry would not exist. 
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Our income from sales of sheet music which was our main revenue in 1809 
when.the present law was enacted, has fallen off because of the invention of 
devices for mass dissemination of our works. If we cannot be paid for that type 
of dissemination, there will be no incentive to the creation of new works 

In fairness to the writers and publishers whose works are being used by the 
jukebox industry and in fairness to the other users such as broadcasters and 
telecasters Who pay royalties when they use our works, your bill, 8. 1444, should 
be enacted. It will remove an injustice from which we have suffered since the 

ukebox industry was born in 1934 
Iam enclosing a copy of a letter which T am today sending to Senator Wiley 
Respectfully yours 
ForsteR Music PuslisHer, IN¢ 
By F. J. A. FORSTER 
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MONDAY, OCTOBER 26, 1953 


Unrrep Srares SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, lL). ¢ 

The subcommittee met, pursuant to call, at 9:30 a. m., in room 424, 
Senate Office Building, Senator Alexander Wiley presiding. 

Present: Senator Wiley. 

Also present: George 5. Green, subcommittee counsel. 

Senator Wirry. This legislation has been the subject of congres- 
sional study on several prior occasions, similar legislation on this 
subject being H. R. 1269 and H. R. 2570 of the 80th C ongress and, 
more recently, H. R. 5473 of the 82d Congress. 

Hearings were held on H. R. 5473 of the 82d Congress in February 
and March of 1952 before subcommittee No. 2 of the Committee on the 
Judiciary, House of Representatives. However, that bill was not 
reporte .d from the House Judiciar y Committee. 

The basis and objectives of these various bills are similar. How- 
ever, different methods of approaching the problem have been pre- 
s ented. S. 1106, the bill now before the subcommittee, provides for 
the repeal of the exemption to pay royalties on coin operated machines, 
as is presently provided by section 1 (e) of title 17, United States 
Code, but does allow an exemption for the operator of a single coin- 
operated machine who uses the machine as an adjunct to the conduct 
of his business. 

The hearings before the Judiciary Subcommittee of the House of 
Representatives on H. R. 5473 were very exhaustive and covered the 
problem from many of its facets. There has not, however, been a 
hearing on this matter in the Senate. It is not the intention of this 
subcommittee to reproduce the testimony taken before the House, nor 
to again cover the same ground which has adequately been covered in 
= hearings. 

. To acquaint Senators with a firsthand knowledge of the subject, 
giving them an opportunity to hear in person the witnesses for both 
sides and to digest the problem as it may be presented, and 

To supplement previous hearings by having testimony relative 
to : any situation which may have altered the problem as it existed at 
the time of the previous hearings. 

The subcommittee, therefore, is of the opinion that the testimony 
should be confined to a summary of the legal and factual problems 
involved in this matter, together with anything now that may have 
come on the scene involving this legislation since the last hearing, 
whatever the change of circumstances might be. For these reasons, 
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the subcommittee has felt that there should be hearings on the Senate 
ide relative to be problem, but that the hearings should be as 
abbreviated as possible so as not to duplicate adequate testimony which 
has heretofore been taken. 

I might state that since the notification of hearings was published 


on this legislation some months ago, there has been a tremendous 
imount of ern received by the subcommittee relative to 
this matter. All of the correspondence is contained in the file and 
s receiving study a the subcommittee relative to this matter. I 


should like to announce that all letters of individuals, corporations, 
partnerships, associations, and others, that have been received will 
ceive the atte tion of this subeommittee. In view of the great num 
her of letters which have been received, if is hot possible for all of 
them to be contained in the printed record of the hearings, but the sub- 
committee is going to direct that a selected few, presenting the views 
from the practical standpoint, the legal standpoint, and such other 

formation as may be of value, be made a part of the record, so that 
the proble m. from thy ie Stan dpoin t of the propone hts, opponents, and 
disinterested parties, may be contained in this hearing. 

As chairman of this subcommittee, inevitably, I have received a con 
siderable quantity of mail from my own State of Wisconsin, I 
believe that the reactions among my own constituents are fairly typical, 
and so I shall arrange for incorporating within the record several 
selected messages from my own and other States, representative of 
each side of the question, 

Originally it had been hoped that the record of hearings on this 
bill could have been completed during the regular session of the Con- 
eress. Since this proved not to be feasible, I decided to take the first 
opportunity during the recess in order to complete the hearing record. 
In this way the subcommittee will be in a position to come to a deci- 
sion on this legislation as secon as it is so inclined. 

Gentlemen, we have a list here of 28 names or more. From this 
time on until 3 o’clock this afternoon you are going to have an oppor- 
tunity to be heard in this matter. That necessarily means that we 
cannot have any long preachments. The issue is pretty clear-cut. 
We will ask most of you, after the issue has been defined by the testi- 
mony of those that you have chosen, if you have statements to put 
those statements into the record. 

As you know, this is but one of a multitude of matters that a Sen- 
ator is called upon to attend to. I hope that you have gotten together 
as a group and organized your procedure; and if so, is there anyone 
that has been elected chairman of this group? 

Mr. Green. Mr. Chaffetz. 

Mr. Cuarretrz. Mr. Chaffetz is my name, Mr. Chairman. We have 
in mind most of the things you said. We have organized our testi- 
mony. I hope we will not take as long as you have indicated might be 
available. 

Senator Witry. Well, let me say the reason for this is not to be arbi- 
trary, but the reason is that this is but one of maybe 8,000 bills that 
will receive attention of the committees and the Senate. You can 
readily understand that for a subcommittee and then for a committee 
that sits around this table, to arrive anywhere, what is necessary is a 
succinet, logical, and clear statement of the position that is taken on 
each side. This is the Judiciary Committee. We are not used to 
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listening to long arguments; we are used to trying to get at the issue 
and then arriving at a conclusion. 

So if you are chairman, you carry on and bring up your first 
witness. 

Mr. Cuarrerz. I understand Congressman Miller of California 
would like to have a few words. 

Senator Wirey. All right, Congressman, we are glad to see you 
here. 


STATEMENT OF HON. GEORGE P. MILLER, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF CALIFORNIA 


Representative Miter. I am sorry I did not have a prepared state- 
ment to offer, but I traveled all night to get here. The vagaries of 
the weather, as you understand, are ‘be yond. our control. 

I am against this bill for the same reason that I opposed it or 
similar legislation seeking to do similar things in the 80th and 82d 
Congress. It is inequitable and unnecessary. I believe that it would 
destroy a going business conducted by a number of independent small- 
business men. Among the operators of coin machines there are no 
great companies. The people who operate them are the little people 
of the country. This legislation, if enacted, in putting this at the 
arbitrary mercy of the people who own the copyrights to the music, 
could very easily destroy them. 

There is no great profit in this business, irrespective of what has 
been said, as was brought out very forcibly in previous hearings. I 
agree with you that it is unnecessary to go into that. 

I believe there are a couple of things that should be explored. Pre- 
viously charges were made that the jukebox business, the coin-oper- 
ated-machine business, was a racket. I think that can be emphatically 
denied. I don’t know too much about it, perhaps, in other parts of 
the country, but I know in California it has no semblance of racket- 
eering attached to it. 

I know many of the operators. I know many of the operators 
throughout the West, and they are all substantial, clean businessmen, 
who are making an honest living and giving employment to a great 
many people. 

Many small restaurants, ice-cream parlors, taverns, depend upon 
the money that they get from their share of coin-operated machines 
to meet a substantial part of their overhead. If this is destroyed, 
and it can be destroyed by this bill, it will have an adverse effect on 
them. 

A great deal has been said about the support of genius. I have 
always felt that the people who had music or poetry in their souls 
got it out without considering the dollars-and-cents aspects of it, and 
where real talent existed the rewards flow to it. It is not nec essary 
to put through legislation that would command or try to make it man- 
datory to artificially SPP that sort of thing. 

I am not too certain but that the jukeboxes do more to make some 
of these geniuses than any other facet of the entertainment industry. 

I think that the passage of this bill would have an adverse effect 
upon our economy today. I know that these people have not made 
great profits. They were the only phase of the entertainment indus- 
try that was under control all during the emergency period. 
40480—54——5 
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I know from labor people, representatives connected with the serv- 
icing of these machines, that they recognize the bind that the opera- 
tors found themselves in, in California, at least, and refused to strike 
or take action because they knew there was no relief for them. There 
has been the finest of associations between labor and management in 
this business. 

Again, sir, I say that it imposes an arbitrary condition that could 
destroy an industry. 

Now, there is a gimmick in the bill that points out the single ma- 
chine operator who owns the machine and the place of business as not 
being subject to the bill. It would be impossible for any man to own 
one of these machines. The service costs on it would make it imprac- 
tical for him to do so, after the initial investment. You cannot have 
more than one box in one place, at least. If that is put in there to 
kind of sugarcoat the bill, it means absolutely nothing. As I say, sir, 
I have been through these hearings now on two occasions and I 
am still convinced the bill is not in the best interests of the public, 

Thank you. 

Senator Witry. Have you anything to say as to the practicability 
of operating the scheme, if you want to call it that? 

Representative Miter. Under this bill I think it would be impos- 
sible to enforce it. Each copyright owner could fix his own fee, 
and if some man innocently inserted a record in a jukebox, penalties 
could be put upon him that could break him. That was done and 
can be done again, particularly under the provisions of the bill as it 
now stands, 

Senator Wirry. What about the additional expense to the relation 
of keeping records ? 

Representative Miiier. I think it would work a great hardship on 
these little-business people, Senator. These people aren’t big people 
who have large bookkeeping establishments. The thing won’t stand 
it. Most of them are working in the business themselves. One of my 
very good friends, a past commander of a big Veterans of Foreign 
Wars post out home, works with his hands in the business along with 
hissonsand workmen. Keeping the intricate records that wouk d have 
to be kept here would drive him out of business. 

Senator Wiriry. Thank you, sir. 

The next witness ? 


STATEMENT OF HAMMOND E. CHAFFETZ, OF KIRKLAND, FLEMING, 
GREEN, MARTIN & ELLIS, WASHINGTON, D. C., REPRESENTING 
THE RUDOLPH WURLITZER CO., THE J. P. SEEBURG CORP., THE 
ROCK-OLA MANUFACTURING CO., AND AMI, INC. 


Mr. Cuarretz. My name is Hammond E. Chaffetz. 

Senator Wiiry. Where are you from? 

Mr. Crarretz. I am a member of the law firm of Kirkland, Flem- 
ing, Green, Martin & Ellis, with offices in Chicago and Washington. 
My firm has represented the leading m: inufacturers of jukeboxes 
ever since the 1920’s in connection with this very matter which, Mr. 
Chairman, you are aware, has been alive almost constantly since that 
time. 

As you, yourself, said this is not a new matter by any means. Dur- 
ing all those years the manufacturers have worked very closely with 
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the operators of the machines in defending the industry against the 
effort to impose this royalty obligation upon these oper: ators Only 
naturally the manufacturers led the opposition pretty much by them- 
selves. In time the operators found it necessary to organize them- 
selves into an association primarily for the purpose of defe nding the 
industry against this type of legislation. 

There is one national organization of operators today. We are 
working closely together with them. Their counsel, Mr. Sidney Le- 
vine, W ill follow me and will discuss the objections that we all together 
have to this bill in great detail. 

I would like to talk only for a very few minutes. I have a prepared 
statement which I would like to offer for the record. I will extem- 
poraneously try to put into focus what we think is the real problem 
presented, the real vice of this legislation. I think I can best ap- 
proach the problem by taking what you, Mr. Chairman, said was a 
typical situation in your own State of Wisconsin. The State of Wis- 
consin is typical. In the State of Wisconsin there are probably 
some 200 to 250 operators of these jukeboxes. Typically also each 
operator would own somewhere from 30 to 50 to 70 of these boxes. 
He has a route. He installs these jukeboxes in the individual taverns, 
small restaurants, sandwich shops, ice cream parlors. He services the 
machine and div ides with the owner of the location the total number 
of nickels that are taken in by the machine during the week. The 
operator is the owner of the jukebox. He buys it from a distributor 
who in turn buys it from the manufacturer. The operator services 
the machine, supplies the records, changes the records from time to 
time, buys many, many new records constantly through the year. 
Without being precise, and the precise figures will be supplied lates 
on, just to give you a general picture, it is probable that of the 200 
or 250 operators in the State of Wisconsin, the average net profit is 
somewhere in the neighborhood of $3,000 a year. When I say net 
profit I am not talking about a return on their investment, I am talking 
about both the return on their investment and their own wages. 

They get $3,000. They may have an investment of any where from 
$20,000 to $60,000 or $70,000 on these machines. The return on the 
investments and the salaries that they pay themselves for long hours 
of san sometimes 6 or 7 days a week, amounts to an average of $3,000 
a yes 

There are individual operators who are sizable but they are unique, 
they are the exception; thai are a handful of large operators in the 
industry. Taking the industry by and large, the whole industry, 
they are very small people. I have talked to many of them in the 
last few days, many of them who have come from all over the country, 
who are here and who would like to testify. Nearly all of them would 
be better off financially if they could take their investment from their 
machines and if they and their wives who are working with them 
would go to work in a factory. They are in this business because while 
they work harder and don’t have the benefit of a 40-hour week, they 
yrefer to be independent small-business men and be their own bosses. 

‘hat is the kind of person at whom this bill is aimed. That is the 
typical man who is confronted with the claim on the part of these 
large organizations like ASCAP and BMI and others, that they 
ought to license his operation and be able to assess him any amount 
they think is fair. 
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The suggestion has made year after year and it has been met in 
the same way year after year, that these small people are getting a 
free ride, not paying for their music. There is no basis for that state- 
ment, Mr. Chairman. These people pay for that music and they act- 
ually pay very well. And they pay directly to the composer and 
author, the owners of the copyright in this way: 

There is a mechanical royalty set by statute on every record that 
is pressed. By statute, the record manufacturer has to pay to the 
owner of the copyright, whether it is to the songwriter or the assignee 
of the copywriter, 2 cents for each side of the record, or a total 01 4 
cents for each record, That, as I say, goes directly to the owner of 
the copyright. That isn’t paid to some agency that collects 1t and 
takes a cut for itself and then distributes the rest as it sees fit. 

If you analyze the situation of any one of these small operators of 
jukeboxes, and I have gone over it with many of them, you will find 
this: A typical jukebox operator buys anywhere from 6,000 to 10,000 
records a year. If you multiply each of those records by 4 cents, you 
will see that each of these operators actually pays to the songwriter, to 
the copyright owner, several hundred dollars a year in statutory royal- 
ties now under the present law. 

If you will compare the amount of royalties that are paid on 
these records to the copyright owners now with the total profit, total 
salary, and profit of these operators, the royalty is, if anything, dis- 
proportionate. It is a much higher royalty than any other business 
would pay in relation to its income, on any patent that is used or any 
copyr ight that is used. 

If we understand that situation, we realize that the copyright owners 
here are well paid. The suggestion is made that the jukebox owner 
who uses these records over and over again pays the same royalty that 
the household user pays who buys only one record. The inference I 
draw from that is just the reverse from that drawn by the sponsors of 
this legislation, The household owner buys one copy of a particular 
record for a lifetime, particularly now that the records aren’t break- 
able, and pays his 4 cents. The jukebox operator buys many copies 
of the identical record. He puts the same record in some 40 or 50 or 
100 of his jukeboxes and then has to buy the same records over and 
over again as they are used up. He is a wholesale user of these records. 
If the statute didn’t make this mechanical royalty compulsory, if the 
jukebox operator had the opportunity to negotiate with the copyright 
owners he would insist on a smaller royalty, not a greater royalty. 

He would say “With all the records I buy, why should I pay 4 cents 
on each record particularly if for me only one side of the record is any 
good, and the reverse side I have to take it if I want to get the popular 
tune I want?” 

But he doesn’t get a wholesale price, he pays exactly the same royalty 
under the statute that the individual purchaser of a record pays. So I 
have made these two points: 

The first is that these are very small people. They eke out a bare 
living out of this business. There are some 10,000 operators, and I am 
talking about 90 or 95 or 98 percent of them who just eke out an exist- 
ence, who work long hours, us sually with their wives helping out, 
handling the bookkeeping, 1 or 2 employees, and 1 or 2 trucks to service 
the machines. These are aw fully small people. 
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I think the ASCAP people, and I say this quite sincerely, I think 
they have become the victims of their own propaganda, they have con- 
vinced themselves. They have repeated so often that there are mil- 
lions and hundreds of millions of dollars here, why don’t they get a 
share of it; I think they refuse to face the facts. We demonstrated 
the facts conclusively last year before the House committee. When we 
started hearings, the House committee had heard all of this propa- 
ganda. They were quite hostile to us in the sense of having heard all 
the other side of the testimony. When the testimony was in, both 
sides of it, and it has never been a partisan issue here, both the Demo- 
crats and Republicans, were sotngetals won over to our view of the 
thing, so much so that the bill was never even voted out. There is 
only one other aspect of the thing, besides the fact, as I say, the peo- 
ple cannot afford to pay any more and they already pay very well. 
The other one is this question of allowing these organizations like 
ASCAP to have carte blanche, to go around and assess royalty charges 
against these small people. I want to illustrate the seriousness of 
that in this way: 

It was an ironical thing that ASCAP itself presented no witnesses 
when Senator Jenner heard the proponents of this legislation the 
other day, but they sent instead Mr. Sidney Kaye, representing BMI, 
another performance rights society, to speak for the performance 
rights societies. If it is known how BMI was organized, then you 
would understand what our problem is when we face the possibility 
of ASCAP having the freedom to license us. 

I was present at the time, and many in this room were, when the 
radio networks, the big radio networks of the United States, found it 
impossible to deal with ASCAP. They could not get what they 
thought was a fair royalty arrangement with ASCAP. They went 
on strike. They refused to use ASCAP music. You will remember 
that period some years ago when we heard Jeanie With the Light 
Brown Hair day in and day out for months. The radio networks 
with Sidney Kaye’s help organized BMI, Inc., so that they would have 
their own pool of music to use, so that ASCAP couldn’t hold them up 
or hit them over their heads. I couldn’t believe my ears when Mr. 
Sidney Kaye was testifying before this committee and when he said: 

There is no reason why ASCAP shouldn’t have the power to license these 
people. They will be reasonable. Reasonable people will just sit down and 
they will negotiate a royalty. 

His own client is in existence today only because, as I say, the 
powerful radio networks of the country did not believe ASCAP was 
or would be reasonable. They protected themselves in a way which 
these small people couldn’t possibly do. The radio networks with 
their resources could organize BMI and have an organization so that 
they wouldn’t be subjected to bludgeoning from an organization like 
ASCAP. So far as these small, individual operators are concerned, 
they would now have to deal not only with ASCAP but also with 
BMI or anyone else who had the popular tunes that the jukebox 
consumers, people who listen to music over jukeboxes, would want to 
hear. On top of all of that, assuming that these people should, by 
will of Congress, be subjected to having to take licenses from these 
vowerful organizations, you do have the problem of recordkeeping. 
Fach of these jukebox operators who has no stenographer, or no organi- 
zation to help, would have to keep records of every phonograph record 
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he buys. Every time he changes his records, he must record it, or other- 
wise he would be subject to suit and minimum penalties of $250 for 
violation and maximum penalties of $5,000. I think the Congress 
will think twice before deciding to subject these people to that ‘kind 
of private licensing, private taxing by these organizations. 

In conclusion, let me say this: I would have stated the question 
presented somewhat different than the chairman did. I don’t think 
this is a question of granting this industry an exemption, a special 
privilege. The fact of the matter is that performing rights are a 
erant from Congress. In the absence of statute these copyright owners 
have no performing rights; they have no rights to collect these royalties 
at all. Congress has seen fit to confer upon them performance rights 
in certain areas. They have not seen fit in other areas. What the 
proponents of this le cislation are seeking today are additional rights 
which Congress to date has not seen fit to confer upon them. It 
doesn’t matter whether you look at the situation in 1909 when the 
Copyright Act was passed. At that time the thing was fully con- 
sidered and the Coneress decided not. to confer those rights, and as 
hearings have been held again and again in the 1920's, and 1930’s, and 
in 1947, when I was engaged in it in the House committee, and down 
to date, Congress has consistently refused to confer this privilege 
upon the copyright owners of music. I respectfully submit that the 
judgment of Congress down to date has been sound. The reasons 
have been so clear that there was no basis for it. 

(The statement referred to above is as follows :) 


STATEMENT OF HAMMOND PE. CHAFFETZ IN OPPOSITION TO S. 1106 


My name is Hammond PF. Chaffetz. I am a lawyer, a member of the firm of 
Kirkland, Fleming, Green, Martin & Ellis with offices in the World Center Build- 
ing in Washington, D. C. Our main office is in Chicago, Il. I represent four 
manufacturers of coin-operated automatic phonographs known as jukeboxes. 
These companies are the Rudolph Wurlitzer Co., the J. P. Seeburg Corp., the 
Rock-Ola Manufacturing Co., and AMI, Inc. 

The following points demonstrate why 8S. 1106 should not be enacted: 

1. ASCAP has been attempting to secure passage of bills similar to S. 1106 
almost constantly since 1926. It has not presented to this subcommittee any 
facts or arguments which have not been considered and rejected by previous 
congressional committees as to why the copyright law should be amended. 

2. The coin-operated phonograph industry already makes substantial contri- 
butions to authors and composers—a much larger amount than the entire motion- 
picture industry presently pays to ASCAP. 

3. Because operators derive such a small income from coin phonographs, any 
additional royalty payment would drive a substantial number of them from 
business. 

4. Coin phonograph operators are small-business men lacking bargaining power 
and should not be placed at the mercy of large and powerful performing rights 
societies such as ASCAP. 

5. Congress in conferring performing rights on authors and composers in 1909 
recognized that they should not apply to coin-operated phonographs. 

6. The reasons underlying congressional refusal to extend performing rights 
to jukeboxes are as valid today as they were in 1909. 

7. In addition to royalty payments now being paid directly to songwriters, 
operators of automatic phonographs perform a valuable function for authors 
and composers by popularizing their songs which leads to increased sales of 
records and sheet music and increases their performing rights royalties. 


INTRODUCTION 


As the United States copyright law now stands, any person has the right to 
play a record on a coin-operated phonograph without paying to ASCAP or any 
other organization or person a fee for the right to use the musical composition 
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unless admission is charged to the place where the song is played. In 1909 
Congress refused to subject coin-operated phonographs to performing rights 
fees, and this has been the foundation upon which the industry has greatly 
expanded. There are a substantial number of people in this country, approxi- 
mately 40,000, who earn their living either as operators or distributors (or their 
employees), or are employed by manufacturers of coin-operated phonographs. 
Any attempt to change the status which operators of coin phonographs have 
under the 1909 law would deal a body blow to the entire industry and cause a 
severe disruption of it. The accounting firm of Price Waterhouse & Co. con- 
ducted a survey (which is part of the record of the hearings held in 1952 on a 
bill designed to accomplish substantially the same thing as the McCarran bill) 
which demonstrated the average annual income of jukebox operators, with their 
large capital investments, to be a little over $3,000. 

S. 1106, if enacted, would accomplish for ASCAP what it has sought from 
Congress since 1926. There have been many hearings on bills designed to de- 
prive operators of coin phonographs of their right to be free from harassment 
from performing rights societies, and such bills have been debated on the floor 
of Congress in at least three instances. As recently as 1947 and again in 1951-52, 
hearings were held by the House Subcommittee on Copyrights, and in neither 
instance did the subcommittee see fit to either render a report or report the bill 
to the full committee. During these hearings ASCAP marshaled all of its argu- 
ments before the subcommittee, but the subcommittee, after hearing the oper- 
ators’ side of the question, was unimpressed with ASCAP’s demand that it be 
permitted to license the small-business man connected with the jukebox industry. 

The dangers to the jukebox industry if the McCarren bill is enacted are 
twofold. First, the payment which will be demanded by ASCAP and similar 
organizations will reduce still further the operators’ small annual income. 
Second, the number of locations available for jukeboxes will be drastically re- 
duced because the location owner will be liable for any unauthorized rendition 
of a song and consequently subject to a suit for damages where in the minimum 
recovery is $250 plus attorneys’ fees. This in itself will force jukeboxes from 
soda fountains, cafes, and other locations as many location owners will not 
contend with such tactics. The effects of a widespread refusal to permit juke- 
boxes on the premises are too plain to require discussion here. It is because of 
these factors that the jukebox industry is violently opposed to the McCarran 
bill. 

The following is a summary of basic objections to S. 1106: 

1. Since 1926 there has been constant agitation by ASCAP to have the copy- 
right law amended so that it could demand performing rights fees from jukebox 
operators. Since 1929 hearings have been held 7 times before congressional com- 
mittees, and the matter has been debated on the floor of Congress at least 3 times. 
A full and complete hearing was held in 1951-52. In none of these instances did 
Congress accede to ASCAP’s demands. 

2. The operation of jukeboxes is a highly competitive field as is shown by the 
fact that the average annual income of jukebox operators throughout the country 
is a little over $3,000. Operators, approximately 10,000 in number, are small- 
business men and should not be placed at the mercy of powerful performing rights 
societies such as ASCAP. If ASCAP is permitted to license jukeboxes and 
demand a tax on the right to perform songs written by its members, it will 
make the business so financially unattractive as to drive prospective operators 
into other fields and bankrupt those now earning their living as operators. 

3. If ASCAP and other performing rights societies have the right to license 
jukeboxes, the same methods of harassment utilized by ASCAP in the early 
1930’s would again come into vogue. As any person playing a copyrighted song 
on a record without first paying a fee is subject to $250 minimum liability plus 
attorneys’ fees, ASCAP’s agent will again descend on all the ice cream parlors, 
taverns, small cafes, and other jukebox locations demanding fees or obtaining 
evidence upon which to base a suit for damages. The constant harassment 
which is foreseen should the McCarran bill be adopted will cause location owners 
to refuse to use jukeboxes for fear of damage suits which will cause a disruption 
of the entire industry. 

4. The coin-operated phonograph and similar devices were well known to 
Congress in 1909 when it denied to authors and composers performing rights 
from coin-operated machines, and the reasons underlying congressional action 
then are of equal force and effect today. 

5. Jukebox operators, the largest single class of record purchasers in the 
country, buy approximately 50 million records a year, which results in a royalty 
payment to authors and composers of approximately $2 million. This is a much 
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greater sum than is collected from the entire movie industry which pays to 
ASCAP roughly $500,000 a year. When the size of the two industries is com- 
pared, this disparity in royalties is shocking. Yet, ASCAP seeks the right to 
demand additional money from jukebox operators who have nowhere near the 
bargaining power of the motion-picture industry. In this connection it is inter- 
esting that several publisher-members of ASCAP controlled by one motion picture 
producing corporation extracted approximately $1,500,000 from ASCAP during 
1952. 

6. The jukebox industry, in addition to royalties, makes a direci contribution 
to authors and composers by popularizing songs, and in many instances juke- 
boxes alone have been responsible for hit songs. The importance of the juke- 
box is demonstrated by the fact that record companies tailor their records for 
use in jukeboxes, and jukebox operators are constantly deluged with pleas to 
use certain records on their phonographs by publisher-members of ASCAP and 
others. 

7. The proponents of this legislation speak only of composers and the increase 
in royalties they will receive should the bill be enacted. I suggest to this com- 
mittee that if it decides that the composer needs more return for his work, it 
will find the answer within the House of ASCAP. No mention is made of the 
fact that the few publisher-members of ASCAP, many of which are owned by 
movie interests, will extract this year approximately $8 million, while the author 
and composer members, numbering some 2,400, will only take the same amount. 


HISTORY OF COPYRIGHT LAWS RELATING TO COIN-OPERATED MACHINES 


Section 1 of the present copyright law (17 U.S. C., see. 1) contains the follow- 
ing provision: 

“Any person entitled thereto, upon complying with the provisions of this title, 
shall have the exclusive right: 

“To perform the copyrighted work publicly for profit if it be a musical composi- 
Gon. * * * 

“The reproduction or rendition of a musical composition by or upon coin- 
operated machines shall not be deemed a public performance for profit unless a 
fee is charged for admission to the place where such reproduction or rendition 
occurs.” 

This provision was part of the extensive revision of copyright laws passed by 
Congress in 1909 after long and careful deliberation. The provision manifested 
congressional intent that performing rights granted to authors and composers by 
the 1909 act should not extend to performances of musical compositions on coin- 
operated machines unless admission was charged to the place where the rendition 
occurred. This performing right which Congress granted authors and composers 
did not exist at common law. Thus, absent congressional action, authors and 
composers have no right to exact a tribute for each performance of their musical 
compositions. 

At the time Congress passed the Copyright Act of 1909 the coin-operated phono- 
graphs had become well-known in this country. During the hearings held in 
1951-52 facts and figures were introduced before the House Subcommittee on 
Copyrights demonstrating the size of the industry in 1909. A summary of this 
evidence is made later in this statement. 

Since Congress saw fit to give performing rights to authors and composers, large 
performing-rights societies have been formed to obtain compensation for perform- 
ances of musical compositions, The largest and most vocal of such societies is 
the American Society of Composers, Authors, and Publishers (ASCAP), whose 
members assign to ASCAP whatever performing rights they have in their com- 
positions, and ASCAP in turn demands a license fee from every person who per- 
forms the compositions publicly for profit. ASCAP, being strictly a performing- 
rights society, has nothing to do with any amounts which might be paid to 
authors, composers, or publishers for the right to reproduce the composition on 
sheet music, records, or orchestrations. Royalties from such reproductions, which 
are substantial if the song attains any popularity, are paid directly to the authors 
and composers, and not to ASCAP. Thus, ASCAP is only concerned with royal- 
ties which may be realized from performing rights, which explains its many 
attempts to have the performing-rights provisions of the copyright law extended 
to include coin-operated phonographs. 

ASCAP has demanded that Congress give it the right to license coin-operated 
phonographs ever since 1926, when the Vestal bill, H. R. 10434, was introduced 
and hearings were held. Since that date there has been legislation introduced 
or pending in every session of Congress, including the present one, aimed at 
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repealing the provision of the 1909 act which excludes coin-operated machines 
from the performing-rights provisions of the law. These bills were dignified by 
hearings in the following years: 


Year Bill Committee 
1929... H. R. 13452.... j House Committee on Rules. 
1931... . H. R. 12549-... Senate Committee on Patents. 
1932. General revision of copyright laws House Committee on Patents. 
1935... . 8. 3047... Senate Committee on Patents. 
S, 3047... ’ ] 
1936... cane +H. R. 11420. .-- +House Committee on Patents. 
lH. R. 10623___- cu 
1947 . - pe House Subcommittee on Patents, 
et eyes ste la R on) Trade-Marks, and Copyrights. 
1951-52 . . ; 3 f= Do 
1953... ois weal, Os SEBOc de eee ad Senate Subcommittee on Patents, 


Trade-Marks, and Copyrights. 


In addition to the above hearings, the legislation dealing with the exclusion 
of coin-operated phonographs was debated at length in the House of Repre- 
sentatives in 1930 and again in the Senate in 1935. 

It is interesting to note that since 1936 no congressional committee which has 
held hearings on legislation designed to eliminate the protective provisions of 
the 1909 act has either issued a report or even reported the bill from a sub- 
committee to the full committee. 

The Vestal bills and bills containing similar provisions were before the House 
Committee on Patents from 1926 until 1930 (H. Rept. 2016, Tist Cong., 2d sess., 
p.3). The position of the small-business man, if placed at the mercy of a power- 
ful performing rights society such as ASCAP, was brought to the attention 
of Congress, however, as is evidenced by testimony before the House Committee 
on Rules in 1929 on H. R. 13452. In these hearings the manner in which ASCAP, 
with its superior bargaining power, dealt with the small-business man was 
vividly illustrated. (See particularly pp. 37-46.) 

1980-31: ASCAP seeks the right to license coin-operated phonographs.— 
ASCAP again exerted pressure to secure passage of the Vestal bill in 1930. In 
that year, after consideration by the House Committee on Patents, the Vestal 
copyright bill (H. R. 12549) reached the floor of the House. The bill contained 
no language covering coin-operated machines. The House resolved itself into 
a Committee of the Whole House to consider the bill, and extensive debate was 
had (Congressional Record, pp. 11996-12018, 71st Cong., 2d sess. (1980)). Much 
of the debate was directed to an amendment offered on the floor to add the 
language of the 1909 act exempting coin-operated phonographs (pp. 12001, 12002, 
12009, 12012-12014). During the debate, those seeking to change the 1909 act 
contended that its provisions were absolutely “obsolete” and “archaic.” Despite 
these contentions, and after bitter debate, the amendment which incorporated 
into the bill substantially the same language found in section 1 (e) of the 1909 
act exempting coin-operated machines was adopted (p. 12014). Some months 
later, however, when the House considered the amendment, there was no debate 
and it was defeated (74th Congressional Record, p. 2080, 71st Cong., 3d sess. 
(1931)). The bill was then referred to the Senate without the provision relat- 
ing to coin-operated machines (p. 2081). 

The Senate Committee on Patents held hearings on the Vestal bill. During 
those hearings testimony was given in support of a proposed amendment which 
would include the language of the 1909 act relating to coin-operated machines 
(Senate hearings on H. R. 12549, 71st Cong., 3d sess. (1931), p. 31). One of the 
witnesses appearing in support of the amendment was Homer E. Capehart (p. 
36), now Senator from Indiana. 

Following the hearings, the Senate Committee on Patents amended the Vestal 
bill (S. Rept. 1732, Tist Cong., 3d sess. (1931)), to provide that the use of a 
machine for the reproduction of musical works was not a public performance 
for profit unless a fee was charged for admission to the place where the rendi- 
tion occurred. This, of course, limited the scope of performing rights even 
more than the 1909 act which excluded only coin-operated devices. When the 
bill reached the floor of the Senate, Senator Dill, then a member of the Senate 
Committee on Patents, had this to say: 

“The committee adopted an amendment to free the coin-operated machines 
and phonograph users unless an admission fee is charged. Now the American 
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society is objecting to that, and wants to rewrite that amendment, but I will 
postpone discussion of that subject until we reach the amendment in the bill” 

Congressional Record, p. 6251, 71st Cong., 3d sess., 1951). 

After extensive debate the amendment was agreed to by the Senate (p. 6486). 
The Vestal bill failed to pass the Senate, however 

1932: ASCAP reassures the small-business man.—In 1932 hearings were again 
held by the House Committee on Patents During these hearings the coin- 
operated phonograph industry was described to the committee by the many per- 
sons from the industry who testified (Hearings on General Revision of the 
Copyright Law, pp. 199-236). Also testifying were Louis D. Frohlich, counsel 
for ASCAP, and Gene Buck, president of ASCAP, who assured the committee 
that it was not their intent to exact performing rights fees from the small- 
business man, but, to the contrary, their activities would be directed to larger 
establishments which could afford such fees. The following is an excerpt from 
the 1932 hearings: 

“The CHAIRMAN. Where they sell ice cream for 5 cents, that is not public 
performance for profit? 

“Mr. FROHLICH. Yes. 

“The CHAIRMAN. You want to collect from these people? 

“Mr. FROHLICH. I will go on record to you now, frankly, that for years I 
have been telling our representative to keep off the little fellow; don’t take 
the little bootblack parlor; keep away from the ice-cream parlor and the 
organ grinder—we don’t want that in here. 

“The CHAIRMAN. I am glad I brought this out, if I gather your sentiments. 
On the thread of the decision of Justice Oliver Wendell Holmes, a part of 
the law of our country, which says ‘public performance for profit,’ that em- 
braces anything; all embracing; and you have a right, according to what 
you said to me, to go to the bootblack, or organ grinder, anywhere; but in 
spite of that you will not take advantage of those people and you will leave 
them alone? 

“Mr. Frowiick. I give you my solemn assurance. 

“The CHAIRMAN. Mr. Buck, I want your assurance 

“Mr. Buck. I am already on record” (hearings, p. 312). Sigmund Romberg 
made the following declaration at the same hearings: 

“The CHAIRMAN. One minute on that. Are you willing to subscribe as have 
Mr. Buck and Mr. Frohlich, that you are not in favor of going into the little 
restaurant and the ice-cream parlor and the bootblack parlor to collect this— 
you are going to leave them alone? 

“Mr. Rompera. Absolutely. 

“The CHAIRMAN. Although you have the right? 

“Mr. RompBera. Yes; I promise you 

“The CHAIRMAN. You pledge yourself to work for it? 

“Mr. RomMpBersa. I do, and we have started it already. After all, we don’t need 
that money” (hearings, p. 316). 

1935-36: ASCAP again seeks performing rights fees from coin-o pe rated 
phonographs.—In 1936 the House Committee on Patents held hearings on four 
hills designed to amend the Copyright Act of 1909. They were the Duffy bill, 
the Daly bill, the Sirovich bill, and the Bloom bill. The Daly and Sirovich bills 
eliminated the provisions in the 1909 act covering coin-operated machines, al- 
though Dr. Sirovich, chairman of the committee, had agreed to an amend- 
ment to insert similar language in his bill. (Hearings on the revision of copy- 
right laws (1936) p. 801.) 

Prior to the House hearings the Duffy bill, 8S. 3047, had passed the Senate (Con- 
gressional Record, p. 12,615, 74th Cong. Ist sess. (1935)). The Duffy bill de- 
leted the language of the 1909 law relating to coin-operated machines, but section 
25 (g) of that bill extended the coin-operated machine exemption to radio sets 
and other devices. Section 25 (g) provided: 

“There shall be no liability, civil or criminal, under this act, on the part of 
any person for the following: 

* ? a * . = . 


“(2) The auditory reception of any copyrighted work by the use of a radio 
receiving set, wired radio, or other receiving, reproducing, or distributing ap- 
paratus, or the performance, other than by broadcasting, of any copyrighted 
work by a coin-operated machine or machine mechanically or electrically oper- 
ated or bv means of a disk, record, perforated roll, or film, manufactured by 
or with the consent of the copyright owner or anyone claiming under him, ex- 
cept where admission fees, other than for the ordinary occupation by a guest 
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of a hotel or lodging-house room, are charged to the place of operation or, in 
the case of restaurants cover charges distinct from the charges for food, or 
other minimum charges, are made.” 

1937-46: The lull before the storm.—Following the 1936 hearings there was a 
period of comparative inactivity until 1947, although bills were introduced in 
Congress almost every year to eliminate the provision of the 1909 act relating 
to coin-operated machines. The following is a list of bills introduced to ac- 
complish this object: 


Number of bill Year Introduced by 
H. R. 10632 1936 | Mr. Daley of Pennsylvania. 
H. R. 5265 1937 Do 
H. R. 304 1937 Representatives Moser and Bloom 
H. R. 7420 1937 Representative Sirovich. 
H. R. 4871 1939 Representative Daley 
H. R. 6160 1939 Representative MceGranery. 
H. R, 9703 1940 Do. 
H. R. 3997 1942 Representative Sachs, 
H. R. 1570 1943 Representative Scott. 
Same bill as 1570 1945 Senator Myers. 
H. R. 3190 1945 Representative Buckley 
H. R. 1269! a 1947 Representative Scott 
H. R. 2570 1947 Representative Fellows 
H. R, 2465 1951 Representative Scott 
H, R. 5473 1951 Representative Bryson. 
8. 1553 1951 Senator Kefauver 
8. 2186 ‘ 1951 Do. 
1 Representative Hugh Scott introduced into every Congress since 1947 a bill similar to H. R. 1269 above. 


1947: ASCAP tries again.—There were no further hearings until 1947 when 
the House Subcommittee on Patents, Trade-Marks and Copyrights held extensive 
hearings on two bills designed to delete that portion of section 1 (e) of the 1909 
act relating to coin-operated machines. Again ASCAP appeared in support of 
the legislation, with Gene Buck spearheading the attack. The same shopworn 
arguments were advanced with an enthusiasm that belied their age. 

1951-52: ASCAP has a new approach.—Undaunted by previous failures to 
convince Congress that a repeal of the coin-operated machine exemption was in 
the public interest, ASCAP again prevailed upon the House subcommittee to 
hold hearings in 1951 and 1952 on H. R. 5473. Once again the standard argu 
ments were made to the committee. It was contended that there were no juke- 
boxes in 1909 except a few that utilized ear tubes instead of loudspeakers and 
consequently Congress in 1909 did not think it necessary to extend performing 
rights to coin-operated machines. It was also argued that jukeboxes were taking 
a free ride at the expense of authors and composers by utilizing their com- 
positions in phonographs without the payment of a performing-rights tribute to 
ASCAP. 

H. R. 5473, which was the subject of the 1951-52 hearings, required the pay- 
ment of performing-rights fees of 1 cent per week for every copyrighted record 
in a phonograph. This maximum limitation was, according to ASCAP wit- 
nesses, an ample protection and a safeguard for the coin-operated phonograph 
industry. 

The “safeguards” in H. R. 5478 as described in the 1951-52 hearings.—Through- 
out his testimony in support of H. R. 5478 during the 1951-52 hearings, Herman 
Finkelstein, counsel for ASCAP, emphasized the safeguards that were imposed 
in that bill for the protection of the coin-machine operator. The safeguard 
which he referred to repeatedly was the limitation on the amount which could 
be collected for any one record in an automatic phonograph. The amount, 1 
penny per week for each musical composition in an automatic phonograph, 
sounded exceedingly small and innocuous. That penny was deceptive, however, 
and like Jack’s proverbial beanstalk, it grew and grew. A witness for the 
operators, an accountant of Price Waterhouse & Co., testified (p. 137) that an 
operator owning 50 phonographs, each holding 30 records, would be required to 
pav 2 cents per record a week, which would total $1,560 per year. Since the 
survey disclosed that the average profit or salary for operators was approxi- 
mately $8,120, ASCAP was supporting a law that would require operators to pay 
approximately one-half of their net income by way of performing-rights fees. 
This request becomes more unconscionable when it is remembered that Radio 
City Musie Hall, a large theater in New York City, paid only $100 a week for 
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a performing-rights license from ASCAP in 1947 even though its gross receipts 
were $100,000 per week. 

Vo safeguards embodied in 8S. 1106- Apparently not satisfied with the penny 
per week which would mushroom into $1,560 a year, ASCAP now supports a 
bill which lacks even the maximum limitation which was supposed to safeguard 
the small-business man. One wonders how far this travesty can be carried. 

Opposition to H. R. 5473 in the 1951-52 hearings.—At the 1951-52 hearings 
constituted an extensive review of the copyright law as it affects the automatic- 
phonograph industry, its problems, the manner in which ASCAP operates, and 
the effect of proposed amendments to the Copyright Act substantially similar 
to those now before this subcommittee, a review of the facts submitted during 
those hearings would be particularly pertinent here. The following is a brief 
summary of the evidence adduced during those hearings. 

The jukebow industry 

There are five companies engaged in the manufacture of coin-operated auto- 
matic phonographs. These manufacturers sell their phonographs to distributors 
located throughout the United States, who in turn sell the phonographs to oper- 
ators and other purchasers, There are approximately 10,000 operators through- 
out the United States. These operators purchase the phonographs from the 
distributors and place them in ice-cream parlors, taverns, candy stores, bus 
stations, small restaurants, and other places. The operator usually divides the 
gross revenue with the location owner on a 50-50 basis, although occasionally 
different arrangements are made. The operator services the machine, supplies 
all of the records, and takes care of all things necessary to keep the machine in 
good operating condition. 

Payments made to authors and composers 

Jukebox operators are the largest single class of record purchasers in the 
country. They purchase annually from 15 to 20 percent of the records produced, 
and it has been estimated that their purchases top 50 million records per year. 
As the statutory copyright fee is 4 cents per record (2 cents a side), these pur- 
chases result in an annual royalty payment to authors and composers of approxi- 
mately $2 million. Compare this figure with the annual contribution of $500,000 
which the movie industry pays ASCAP in performing-rights fees. These figures 
by themselves give the lie to contentions of ASCAP that the jukebox industry has 
a “free ride” at the expense of authors and composers. ‘To the contrary, ASCAP 
in its zeal for additional revenue may kill the goose that lays the golden egg. 

Apparently ASCAP does not recognize this $2 million a year royalty payment 
because it goes directly to the authors and composers and not into ASCAP’s 
coffers. 

Profits from automatic phonographs 

During the 1951-52 hearings many statements were made by witnesses appear- 
ing on behalf of ASCAP that the jukebox industry was cloaked in secrecy and 
that it was impossible to obtain any information concerning the financial status 
of the many operators throughout the country. In order to insure a complete 
factual presentation to the House committee, the accounting firm of Price Water- 
house & Co. was employed to make a survey of the many thousands of operators 
throughout the country in order that concrete factual information might be 
obtained and presented to the committee. The results of the survey, which are 
set forth at length, starting at page 134 of the 1951-52 hearings, give a clear-cut 
picture of the size and income of operators of automatic phonographs throughout 
the country. The survey disclosed that 64 percent of the operators owned 50 
machines or less and only 1.4 percent owned more than 300 machines. From 
these machines the operators’ gross receipts averaged approximately $322 per 
machine annually. After deducting expenses, as well as return on the capital 
investment, the operators’ salary or profit averaged approximately $260 per month 
or $3,125 per year. This figure was an average, however, and would be less for 
the 64 percent of the operators who owned from 1 to 50 machines. The survey 
conclusively showed that the automatic-phonograph industry was not as lucrative 
an industry as the members of the committee had been informed. The com- 
mittee was so shocked at the small margin of profit realized by these small- 
business men that the late Congressman Bryson, then chairman of the subcom- 
mittee and cosponsor of the proposed amendment to the copyright law, was 
prompted to exclaim: 

“Mr. Bryson, Traditionally, we have always thought there was a lot of money 
in jukeboxes, slot machines, one-armed bandits—that business. I am amazed 
to find that it is not a gold mine, from what the record shows” (hearings, p. 139). 
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In addition to the survey compiled by Price Waterhouse & Co., a great number 
of automatic phonograph operators appeared and testified at the hearing, and 
many additional operators submitted written statements to the committee. The 
testimony and statements of these operators confirmed the results of the nation- 
wide survey and gave the lie to the innumerable irresponsible statements made 
to the committee that the jukebox industry was an affluent one which returned 
huge profits to those connected with it. 

Automatic phonographs popularize songs 

To rebut further ASCAP’s “free ride” argument, evidence was introduced 
demonstrating that jukeboxes made an important contribution to authors and 
composers by popularizing their songs with the consequent benefit to authors 
and composers. Many examples were given of songs that became “hits” solely 
because they received their original play on the jukebox. The recording director 
of one of the largest record companies testified that record companies make 
a definite effort to tailor their records for jukebox consumption. It was also 
demonstrated that songwriters tried very hard to get their songs started on 
jukeboxes. All these efforts directed to having songs played in jukeboxes are 
based on the fact that automatic phonographs can effectively popularize a song. 
This contribution is a substantial one and results in a direct benefit to authors 
and composers through increased royalty payments for copyrights as well as 
performing rights. 

Jukebox operators not only stimulate the sale of songs by purchasing thou- 
sands of records as their popularity begins to grow but also place new records 
on their machines before their popularity has been determined, which gives 
many tunes the “break” they need to become hit songs. 


Coin-operated phonographs and other instruments well known to Congress 
in 1909 

For many years ASCAP has contended before congressional committees and 
elsewhere that there was no coin-operated machine industry in 1909 and that the 
few devices in existence used ear tubes instead of loudspeakers. The fallacy 
of this argument was conclusively demonstrated by the evidence introduced in 

The evidence presented to the committee in those hearings demonstrated that 
there were nickel-in-the-slot phonographs with loudspeakers in use many years 
prior to 1909 and that many of these phonographs were electrically operated. 
In addition to the single-record machines, in 1906 the John Gabel Phonograph Co. 
manufactured the Gabel Entertainer which held 24 disk records, any of which 
could be selected by the person dropping his nickel in the slot. Many instances 
of patent registration covering jukeboxes were also placed in the record. In ad- 
dition to the automatic phonograph, there was a substantial industry in nickel- 
in-the-slot automatic pianos and similar instruments. These instruments, of 
course, performed the same function as the automatic phonograph and were also 
coin operated. 

Attention was also called to the record and the Supreme Court opinion in 
White-Smith v. Appollo (209 U. 8S. 1), wherein it was stated there were from 
70,000 to 75,000 player instruments in use in 1902. The Supreme Court opinion 
indicated a familiarity with not only player pianos and similar instruments but 
indicated that its decision was equally applicable to the cylinder of music boxes, 
the record of a gramaphone and similar instruments. 

The effect of these facts is well demonstrated by the following statements of 
committee members. 

“Mr. CRUMPACKER. If I may interrupt you at that point, I was the one who 
raised the question the other day about whether jukeboxes figured very large 
nationally in 1909. You have persuaded me by the exhibit that was offered 
the other day showing all these different models and alse the testimony from 
the trial offered back in 1902 to the effect that there were 75,000 of these 
machines in existence at that day. I must confess I was not around in 1909 
and was not acquainted with the fact that the jukebox had such a prominence 
that far back. I do not think we need to belabor that point any further as far 
as I am concerned” (p. 324). 

* s * + * = a 


“Mr. [Hoacy] CARMICHAEL, * * * The statute expressly provides that the 
payment of this royalty shall not give the right to use the record in publie 
performance for profit, except for the express mention of coin-operated machines 
which certainly was not intended to apply to the present-day jukebox. I assume 
that it was not. It should not be supposed that it was to be applied to the 
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present-day jukebox because it was not known at the time that the act was 
enacted. They had no similar device then. 

“Mr. WILLIs. You would be surprised, I know, and I know you are consci- 
entious in what you are saying, but you would be surprised if you read the 
exhibits that have been put forth before us. 

“Mr. CARMICHAEL. I understand, Congressman, that there were various things 
that you listened to through tubes. 

“Mr. WILLIS. I am not talking about ears; I am talking about horns as 
big as that table. I am not talking about the phones around your hearing 
apparatus. I am talking about a great big horn, and the regular slots of today, 
the same principle, the same device, and all that. I am not talking about the 
distribution being far less. 

“Mr. CARMICHAEL. I would not have stuck my neck out on this except that 
counsel said he was going to enlarge upon this for us” (p. 364). 

1958: ASCAP tries the Senate.—The result of the 1951-52 hearings was ap- 
parently to convince the House Subcommittee on Copyrights that it was not 
in the interest of the public to enact the bill into law, and it was not even 
reported to the full Committee on the Judiciary. Despite the extensive hearings 
and full presentation by the automatic-phonograph industry, two bills were 
introduced in the Senate in 1953, the objectives of which are to subject juke- 
box operators to a performing rights fee. These two bills are S. 1444, introduced 
by Senator Dirksen, and 8. 1106, introduced by Senator McCarran. S. 1444 
adopts what may be termed historically the 1947 approach, while 8S. 1106 adopts 
what may be termed the 1951-52 approach. 

Senate bill 1444: ASCAP’s 1947 approach—tIn 1947 hearings were held by the 
House Subcommittee on Copyrights on three bills, H. R. 1269, 1270, and 2570. 
H. R. 1269, and 2570 are identical with S. 1444 introduced by Senator Dirksen. 
The House subcommittee listened to the contentions of ASCAP, the principal 
supporter of the two bills, but apparently was unimpressed by ASCAP’s argu- 
ments in favor of the bill as it was never reported out of the subcommittee. 

The most conclusive argument against the adoption of S. 1444 is the admis- 
sion by ASCAP in the 1951-52 hearings that the deletion of the provisions of 
the 1909 Copyright Act relating to coin-operated phonographs, without more, 
would not be a satisfactory solution to the problem. Herman Finkelstein, attor- 
ney for ASCAP, who testified on their behalf in support of the bills before 
the committee during the 1951-52 hearings, emphasized repeatedly that H. R. 
5473, which limited royalties to a penny a week, was preferable to the 1947 
bills which would have effected an outright repeal of the coin-operated pro- 
vision as does 8S, 1444, the Dirksen bill. It is patent from Mr. Finkelstein’s 
testimony that he considered “safeguards” should be incorporated into any 
bill abolishing the coin-operated machines clause. (See pp. 21, 22, 37, 38, 42 
of the 1951-52 hearings.) Mr. Finkelstein stated: 

“IT think we live in a practical world and we must be practical. I think out- 
right repeal would create many problems. I think that in the world in which 
we live we must take into consideration the fact that the small-tavern owner 
must be insulated against liability as far as possible. 

“If you had outright repeal, that would not be possible. He would be liable; 
he would be an infringer. 

“T think one of the merits of this bill—and I am very happy that the authors 
are willing to go along with it—is that it does give protection to the small-business 
man and imposes liability on one who is a large owner of these machines, and who 
can afford to pay whatever is necessary”’ (1951-52 hearings, p. 38). 

This statement, it must be remembered, was made by counsel for ASCAP which 
has attempted since 1926 to have the coin-operated exemptions of the 1909 act 
repealed. But aside from this, a cursory inspection of the 1947 hearings leads 
to no other conclusion than that outright repeal of the provision would cause 
a disruption of an industry which needed in 1909, and needs today, protection 
from the large and powerful performing rights societies such as ASCAP. 

Senate bill 1106: ASCAP’s 1951-52 approach.—Senate bill 1106 not only would 
effect a repeal of the coin-operated machines provision of the 1909 act 
but also would place coin-operated phonographs at a much greater disad- 
vantage than other instruments used to reproduce musical compositions. The 
subject of the 1951-52 hearings was H. R. 5473, which would have repealed the 
eoin-operated provision of the present law and made renditions of musical com- 
positions on a coin-operated machine public performances for profit. The owner 
or operator of the machines would have been required to pay 1 cent per week 
for each copyrighted musical composition on a record in a coin-operated machine. 
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As Mr. Finkelstein emphasized during the 1951-52 hearings, the built-in “safe- 
guard” for coin-machine operators was the establishment of a maximum amount 
payable for performing rights. Owners of only one coin-operated phonograph 
were not subject to the penny-a-week tax. 

S. 1106 is substantially the same bill as H. R. 5473, although there are impor- 
tant distinctions. 

One distinction is that S. 1106 contains no provision limiting performing rights 
royalties to 1 cent for each side of a record per week as did H. R. 5473. Despite 
this penny “safeguard” of which ASCAP was so proud, the House subcommittee 
failed to place its stamp of approval on H. R. 5473, perhaps because it would 
render the average operator liable to a payment of approximately $1,500 a year. 
S. 1106, however, contains no such protection and should it become law, the sky 
would be the limit on the amount of royalties ASCAP could demand. Is this 
the type of “protection to the small-business man” which Mr. Finkelstein, ASCAP 
counsel, had in mind? 

Another disturbing feature of S. 1106 is that it does not give coin-operated 
phonographs equal treatment, insofar as performing rights fees are concerned, 
with radio, television, motion pictures, and live entertainers. As the copyright 
law now stands, no authors or composers may demand a performing rights fee 
unless their copyrighted musical compositions are performed (1) publicly, (2) 
for profit. S. 1106, however, establishes a nonrebuttable presumption that the 
performance of a song on a jukebox is a public performance for profit regardless 
of where the rendition occurs. Thus, should an operator play a song on a juke- 
box in the basement of his home, the rendition would be public performance for 
profit under the provisions of S. 1106, even though he was the only one present. 

Another unfairness inherent in Senate bill 1106 is that the rendition of a 
musical composition on a coin-operated machine is a public performance for profit 
by the person who (@) owns the machine, (0) operates the machine, (c) services 
the machine, or the person who (d) owns, or (e) operates, or (f) services the 
establishment where the rendition of the musical composition occurs. The 
liability imposed by the statute is all inclusive as it covers individuals in no 
way responsible for the performance of the musical composition. Any mechanic 
employed to repair the phonograph would be liable for an unauthorized rendition. 
Any person dropping a nickel in the slot “operates” the phonograph, and con- 
sequently such person would be subject to a suit for damages wherein the mini- 
mum amount of recovery would be $250 plus reasonable attorneys’ fees—-certainly 
a high price to pay for dropping a nickel in a jukebox. 

The location owner and his employees would also be liable for unauthorized 
renditions. Similar illustrations based on the bill could be multiplied without 
end, but for the sake of brevity no attempt will be made to list every possible 
situation under which a liability for a performing rights fee might arise should 
S. 1106 be enacted into law. 

S. 1106, by subjecting location owners to an annual license tax and the threat 
of innumerable suits for damages should the composition of authors who have 
not licensed its public performance be inadvertently played on the phonograph, 
will cause location owners to refuse to permit phonographs on their premises. 
This, of course, would be a body blow to an industry that already has financial 
difficulties. 

At this point reference should again be made to the solemn assurances given by 
representatives of ASCAP as early as 1930 to members of the House Committee 
on Patents hearing testimony concerning amendments similar to S. 1106—that 
the little fellow, the small-business man, would be left alone and that ASCAP 
would concentrate its efforts on the larger, more opulent members of the various 
industries using musical compositions. 

These ASCAP assurances are particularly applicable here because this bill, 
if enacted into law, would not only place the owner, operator, and employee who 
services a coin-operated machine at the mercy of ASCAP, but it would also place 
the small-tavern owner, the owner of the ice-cream parlor, small cafe or diner 
in a vulnerable position. In fact, 8S. 1106 gives ASCAP the alternative of seeking 
its fees from the operators or from the location owners. It opens the door to 
abuses which were prevalent some years ago when ASCAP’s reputation had 
become so poor that many States had passed restrictive legislation limiting its 
activities. 

Prior attempts of ASCAP to bulldoze the small-business man have been called 
to the attention of Congress many times, and it was to protect these small- 
business men that Congress has persistently refused to repeal the provisions of 
the 1909 act relating to coin-operated phonographs, In fact, in 1935 the Senate 
not only refused to extend performing rights to coin-operated machines but passed 
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the Duffy bill (S. 3047) which provided that there should be no performing 
rights for reproduction of musical compositions either by coin-operated machines 
or radio sets. Section 25 (g) (b) of the Duffy Act exempted from performing 
rights the following: 

“The auditory reception of any copyrighted work by the use of a radio receiv- 
ing set, wired radio, or other receiving, reproducing, or distributing apparatus, 
or the performance, other than by broadcasting, of any copyrighted work by a 
coin-operated machine or machine mechanically or electrically operated or by 
means of a disk, record, perforated roll, or film manufactured by or with the 
consent of the copyright owner or anyone claiming under him, except where 
admission fees, other than for the ordinary occupation by a guest of a hotel or 
lodging-house room, are charged to the place of operation or, in the case of 
restaurants, cover charges distinct from the charges for food, or other minimum 
charges, are made.” 

S. 1106 is but another ASCAP attempt to obtain the right to license small- 
business men even though disclaiming to congressional committees any intention 
of going after the little fellow 

One machine eremption no protection.—The provision in the bill exempting 
from ASCAP’s annual tax the owners of only one machine is not an important 
feature. This exemption would not immunize the location owner from suits for 
infringement if the operator should own more than one jukebox. Furthermore, 
during the 1952 hearings witnesses testified that approximately 1 percent of coin- 
operated automatic phonographs are owned by the establishment where the 
machine is located. The reason for this is obvious to anyone familiar with the 
industry. Automatic phonographs, because of the intense competition between 
the various manufacturers, have become more complex, mechanically speaking, 
every year. Because of this, it is exceedingly difficult to repair the machines 
unless there is a skilled mechanic available. The owner of the establishment is 
unable to install newer model machines without a large cash outlay. It is very 
difficult for the location owner to keep abreast of musical compositions and deter- 
mine which will become hit songs and to know when to replace the records in the 
machines when the popularity of the older songs begins to decrease. 

The operator assumes all of these functions for the location owners. Either 
the operator himself or an employee is trained in the repair of automatic phono- 
graphs, and the operator may install new machines in the better locations and 
utilize the older machines in other locations without the financial loss the location 
owner would have if he purchased a new machine every year. Then, too, one 
of the most important aspects of the operators’ business is to keep abreast of new 
releases of popular records and maintain the best possible selection in the phono- 
graph. This, of course, requires constant attention, but even so, as was testified 
during the 1951-52 hearings, operators frequently purchase a large number of 
records which are completely valueless because the song does not become popular. 

All these factors combine to make it impractical in almost every instance for 
the individual location owner to own his own phonograph. 

Mention was made in the testimony in support of the bill of the appearance of 
the 10-cent play. Our investigation shows, and subsequent witnesses will confirm 
from personal experience, that the entire story about the 10-cent play is briefly 
as follows: 

Many operators have been unable to eke out a living from the collection of 
5 cents for each record played. They were forced to experiment with charging 
10 cents to see whether they could thereby improve their financial results. Only 
a small segment of the industry have dared to try this experiment, and most of 
those who have tried it found themselves compelled to revert to the 5-cent play. 
Frequently they derive less income as a result of charging 10 cents than they 
did formerly. The fact is that patrons of restaurants, taverns, ete., may readily 
insert a nickel into the slot to play a record but few are willing to pay a dime. 

The impression sought to be created that the effort to establish a 10-cent play 
represents a doubling of the income of the operator is a false one. The truth 
of the matter is that the 10-cent play experiment demonstrates the precarious 
position of the operator under present-day economic conditions which force him 
frequently out of desperation to try to increase his charge to 10 cents in the hope 
thereby of improving the results of their operation by some degree. Like 
Coca-Cola, this industry apparently has an economic limit of 5 cents. 


CONCLUSION 


ASCAP, ever since 1926 when it first sought the right to tax jukeboxes, has 
continually contended that the exemption granted coin-operated machines de- 
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prived it of a right to which it was entitled. ASCAP, however, has no right in 
such performances on coin-operated machines. 

When in 1909 Congress gave authors and composers the right to exact per- 
forming rights fees, it saw fit to refuse to extend such rights to coin-operated 
machines if no admission was charged to the place where the rendition occurred. 
Prior to the enactment of the legislation the authors and composers had no 
performing rights as we know them today; such rights are statutory and given 
them by the beneficence of Congress. ASCAP, then, is not seeking to vindicate 
any legal right through the enactment of S. 1106 but is instead seeking to 
attain that which Congress has never seen fit—has many times refused—to confer 
on ASCAP. 

But despite all these shortcomings of S. 1106, the basic reasons why it should 
not be enacted are the same now as they were in 1909. For almost 25 years 
ASCAP has been appealing to Congress with clocklike regularity to give them 
the right to tax jukeboxes. Their arguments that the present law is outmoded 
and unfair because jukebox operators use their songs without compensation have 
been refuted time and time again. The standard plea of composers that they 
are poverty stricken is neither supported by any factual evidence nor does it give 
any weight to $2 million which operators pay directly to the composers each year. 

The jukebox industry presented facts showing that theirs was not a lucrative 
business and that the average annual income of an operator was slightly over 
$3,000. This is a shockingly small return when the long hours of work and 
comparatively large capital investment are considered. 

Mr. John Schulman, counsel for the Songwriters’ Protective Association, re- 
ferred to the operators annual “take” of $30 million representing the difference 
between their gross income and expenses. What he failed to point out was that 
10,000 operators share in this $30 million, leaving them an average annual re- 
turn of $3,000. Smaller operators would, of course, earn less. Even $3,000, 
however, is hardly a laboring man’s wage in these days of high prices. 

Any additional burden such as S. 1106 envisions would spell disaster to these 
small-business men throughout the country. 

It seems inconceivable to us that the Congress will give to ASCAP and other 
performing rights societies carte blanche authority to license this industry in a 
manner which the general counsel of ASCAP has, himself, testified is impractical 
and unfair. 


Mr. Cuarretz. Mr. Chairman, we had with us Mr. George A. Miller, 
who is the national president and business manager of the association 
representing a large number of these operators through this country. 
He fell ill overnight, but he has a short statement which will not 
take very long. With your permission I would like Mr. Pierce to 
read the statement. 

Mr. Green. If I may interrupt at this point, Mr. Chairman, the 
second witness on the list, Congressman William E. Miller, from New 
York, is present, too, at this time. 


Mr. Cuarretz. We would like to have Congressman Miller precede 
Mr. Pierce. 


STATEMENT OF HON. WILLIAM E. MILLER, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEW YORK 


Representative Mituter. Mr. Chairman, I am grateful to you and 
the subcommittee for giving me this opportunity of testifying in op- 
position to the bill S. 1106. 

In addition to the interest which I would naturally have in this bill, 
both as a Member of Congress and as a member of the Judiciary Com- 
mittee of the other Chamber, I also have a particular interest in it 
because of its potential impact upon the welfare of my constituency. 
Not only are most of the jukebox operators in my district, like most of 
the rest of the 10,000 operators in the country, small operators and 
small-business men and, therefore, the objects of special interest on 
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my part, but I also have in my district the plant of the Wurlitzer Co. 
located at North Tonawanda, N. Y. 

The Wurlitzer Co., as you gentlemen undoubtedly know, has been 
in business for almost a full century. Jukeboxes are important among 
its products, and this company and its jukebox manufacture at North 
Tonawanda are important employers of skilled labor in my district. 
Any bill which would be certain to have a marked adverse effect on 
employment of several hundred skilled laborers in my district is a 
bill to which I feel an obligation to express myself in opposition ; 
and I am convinced from my study of S. 1106 and of some of its 
predecessor bills that there is not the shadow of a doubt but that 
jukebox operation and, therefore, jukebox manufacture would be 
dealt a serious blow by its passage. 

I must also point out that the consumers of jukebox music are the 
little fellows, the broad base of everyday Americans, the patrons of 
restaurants, drugstores, candy shops, taverns, bus stations and the like, 
and that proposed legislation that would deal a probably mortal blow 
to one of their important sources of inexpensive entert: iinment and 
amusement is legislation toward which I cannot maintain equanimity. 

There was recently a strike at the North Tonawanda plant of the 
Wurlitzer Co., and its economic effects on our ran were severe. 
Yet, those consequences to our community would be negligible com- 
pared to the permanent loss of business to both the jukebox operators 
and their manufacturer of legislation increasing markedly the cost 
of jukebox operation, as S. 1106 does, were passed and if it then led, 
as S. 1106 inevit: ably would, to the economic demise of the potenti: il 
customers for important products of my well-known constituent. 

Not to be ignored, moreover, is the fact that the skills of Wurlitzer 
employees, like those of other jukebox manufacturers, have been avail- 
able twice in the last decade for work on important war materials; to 
dry up the civilian business which keeps these skills current and avail- 
able is not a worthy objective for legislation in this Congress. 

Even disregarding these facts, however, and solely on its own 
merits, S. 1106 is a bad bill. When in 1909 the Copyright Act was 
amended so as to grant certain performance rights to copyright 
owners, the status quo of coin-operated music machines was carefully 
and deliberately preserved by the Congress; I am much impressed by 
the fact that for a generation repetitive efforts have been made to 
attack the position preserved by the Congress for those machines in 
1909 and that the Congress has never seen fit, in spite of the many 
efforts to have it do so, to change that status. . The silence of Congress 
in the face of the frequent and insistent urgings that it act on the 
subject is of great significance to me in evaluating the views of past 
Congresses on this subject, and it indicates to me the special reluctance 
that this Congress should have in acting where so many others have 
expressed their views by inaction, including the House Judiciary 
Committee of last year. 

I sat through a good many of the hearings on the Bryson bill, 
which was much like S. 1106 in its content, and 1 was greatly impressed 
by the substantial financial rewards which the current law provides 
for songwriters and composers. The fact that the jukebox industry 
purchases 50 million more records a year and that the statutory royalty 
of 4 cents per record to the copyright owner of those records amounts 
to $2 million or more a year makes it seem to me as though composers 
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and songwriters are well paid for the materials which their efforts 
turnish to the jukebox operators in the form of songs. 

The further fact that the jukeboxes stimulate another $8 million 
per year in royalties to the same composers and songwriters through 
the creation of a public demand for their records played in the juke- 
boxes indicates to me an even greater obligation of gratitude on the 
part of the composers and songwriters to the jukebox industry. Thus 
through both the purchase of phonograph records for their own use 
and by the creation of a demand for those records on the part of 
others, the jukebox industry liberally compensates, in my opinion, 
songwriters and composers. 

Not to be ignored as beneficiaries, moreover, of the interest thus 
stimulated by the jukeboxes are the thousands of small music and 
record shops, themselves widespread small businesses, who must feel 
well-justified trepidation on legislation which, by eliminating the 
jukeboxes as a stimulant for record sales, will inexorably lead to 
the attrition of many such small shops. 

I am likewise impressed by the fact that the jukebox operators al- 
ready pay the composers extremely well by comparison with the in- 
come which these composers and songwriters receive from all other 
sources and users of their music. The $2 million paid at the rate of 4 
cents per record by the jukebox operators on their record purchases 
alone is far more than twice as much as the whole motion- picture in- 
dustry pays to ASCAP, is nearly as much as the whole television in- 
dustry pays to ASCAP and is more than all hotels, restaurants, and 
nightclubs combined pay to it. Not only are the jukebox operators 
not getting a free ride, but a great many individual composers and 
songwriters derive their principal source of income from the statutory 
royalty paid on the recordings sold to the jukebox industry—fre- 
quently a sum of money many times as large as their total revenues 
from ASCAP. 

It seems to me that if the songwriters are already liberally reim- 
bursed for their music, there is no reason for this Congress to indulge 
in legislation which would call for the payment of additional sums to 
a stranger like ASCAP which has no justified position between the 
composers and songwriters on the one hand, and the jukebox indus- 
try on the other. Ifthe songwriters and composers are not being fair- 
ly reimbursed for their efforts, it seems to me that there must be other 
ways to increase their income than by bringing in as a collection agent 
a stranger which will distribute a great part of the additional reve- 
nues, which this legislation seeks to create, to half a dozen music 
publishers owned by gigantic motion-picture companies while the 
2,400 or 2,500 songwriter and composer members of ASCAP, whom 
the proposed legislation is represented to benefit, will enjoy relatively 
little of the increased revenues, if any. And how they would enjoy 
them and how they would get them, we cannot figure out through this 
legislation. 

It is repugnant to me to visualize the average jukebox operator pay- 
ing ASCAP a bigger license fee for the right to perform its music 
than does the Radio City Music Hall; yet this would have been the 
result of the Bryson bill, and it is only fair to assume that some simi- 
lar result would eventuate from the presently proposed legislation. 
That phase of it is no different, I believe, than in the Bryson bill, as 
far as this bill is concerned. 
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Under the former bill the average jukebox operator would have 
had to pay about 15 times as big a royalty as the average neighborhood 
theater pays to ASCAP; again, such a consequence can be anticipated 
under the presently proposed legislation. 

This is a strange reward to give to the industry which already 
makes the biggest single financial contribution to the songwriters and 
composers—a contribution which can make a good start toward match- 
ing that of all other elements of the entertainment industry mentioned 
above put together 

It amazed me to think, when I learned how many slices were al- 
ready taken out of the thin jukebox nickel, that anyone would sug- 
gest at this date that legislation was necessary to take another fat slice 
out of that already heavily reduced coin. While the jukebox nickel 
has retained its uniqueness as both the purchase price of 3 minutes of 
poor man’s entertainment, and also as a purchase price that has re- 
mained stable in an era of rising price levels, the obstacles to financial 
health on the part of jukebox operators have markedly grown. 

The big 50-percent slice to the location owners must still be met by 
the operators; then comes the high cost of the machines themselves; 
then comes the cost of maintaining and servicing the machines, includ- 
ing transportation expenses, license taxes, and so forth; and finally 
comes the cost of the records themselves, including the payment of 
4 cents per record as mechanical royalties to the composers and song- 
writers. It is not surprising to me that there is little left in the nature 
of proceeds to furnish a living for the operators and their families, 
and I happen to know that they are just barely making a living in 
my district now; but it is amazing to me that the songwriters ‘and 
composers shoul i not only want to bite the principal hand that feeds 
them but that legislation should be proposed which would practically 
demand the amputation of that hand and the liquidation of the 
industry. 

My interest in the many little people who are vitally concerned in 
the welfare of the jukebox industry and my interest in the welfare 
of my constituents who are likewise vitally concerned with it have 
prompted me to speak out in firm opposition to S. 1106. 

Senator Winey. Thank you, Congressman. 

Representative Minter. Thank you, Mr. Chairman. 

Senator Witey. I wanted to also express thanks to the previous 
Representative from California, George P. Miller. It looks to me as 
if this is a Miller combination. 

Representative Miniter. That is because there are more Millers in 
the House than there are Smiths. 

Senator Wiiry. I did want to ask just a few questions of Mr. 
Chaffetz. How many jukeboxes were there is 1909, do you know, 
when the exemption was first established ? 

Mr. Cuarrerz. We don’t know precisely how many there were, 
Mr. Chairman, but we established in the hearings last year there were 
many thousands of them, and we are not talking about any penny 
machines where you had earphones that fitted on your ears. We are 
talking about mé achines with good substantial horns and they were 
nickel-in-the-slot machines. Relative to the size of the economy then 
as compared with today, we asserted before the House Judiciary Com- 
mittee “en year that jukeboxes were just as important then relatively 
as they are today. There are statements from members of the House 
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Judiciary Committee in the record indicating that they were convinced 
that that was a fact. 

Senator Witey. How many are there today ? 

Mr. Cuarrerz. About 450,000 today is our estimate. 

Senator Winey. Have you any recollection or any information as 
to what the take was then as to what the overall take is now / 

Mr. Cuarretrz. We don’t know what the overall take was then, but 
our position on that, as I say, is substantially the same. I remember 
Congressman Crumpacker interrupting a witness who was telling how 
insignificant the number was at that time. This is Congressman 
Crumpacker saying he had heard the testimony, he had seen all the 
evidence we had offered in the record, photographs of the pianos and 
coin machines at that time, and he was thoroughly convinced that it 
was a substantial industry at that time. Congressman Willis also 
commented much in the same way in the testimony of last year. 

Mr. Green. You are referring to 1909? 

Mr. Cuarrerz. Yes. The testimony went back to 1902. We had 
evidence last year, written evidence, printed evidence from the printed 
record, of the scope of this industry as early as 1902. 

Senator Wier. I have talked with some of the operators from 
my own State, and testimony so far seems to be more or less of an 
agreement that if this exemption is removed from the copyright law 
it would put them out of business. Is it not a fact, however, that 
if jukeboxes are put out of business that woud harm rather than help 
the composers? Is that your idea, too? 

Mr. Cuarretz. We really feel, with great sincerity, and we can 
prove it, that the jukebox is really a great boon to the composer. You 
read the trade papers and you will see the extent to which the com- 
posers go, the people who really have the interest, to get the juke- 
boxes to play their music. If they can get the jukeboxes to play 
it, they are made. Many small composers, people who are trying to 
get a start, look hopefully to the jultebos to build them up. If the 
record is popular on the jukebox, you sell sheet music and records 
for domestic use. I think, as the Congressman said a few moments 
ago, they are trying to kill the goose that laid the golden egg. 

Senator Winey. You are making an argument that you think they 
ought to pay the jukeboxes something for - being such good salesmen 

Mr. Cuarretz. They do. They give free records to the jukeboxes 
frequently to get them to play ao 

Senator Witxy. Well, it would seem the advocates of the bill ask, 
“Why should we be accused of wanting to put the jukebox industry 
out of commission when it will harm us ourselves if that happens, 
because then we will get no revenues from the jukeboxes at all.” 

I have 1 or 2 other questions I would like to ask you, and then I 
am going to refrain from questioning because time is of the essence. 

Mr. Cuarretz. May I just answer the last suggestion, Mr. Chair- 
man? I think I hinted at it before. I think the answer is, as I 
have said, that the ASCAP people are deluding themselves. I think 
they have convinced themselves that there is a great big pot of gold 
here that they ought toshare in. Despite all the testimony last year, 
and we went into it in great detail, we had Price Waterhouse make 
a survey for us, send out questionnaries to the operators, to show 
what a pittance each of these operators gets out of the business. The 
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ASCAP people refused to believe the facts. They have convinced 
themselves and they refuse to become unconvinced. 

Senator Witry. Do you agree with the figures given by the last 
witness that their take now is about $2 million directly from the 
jukebox or from the sales of the jukebox operators and about $6 
million to the public because of your terrific salesmanship; is that it? 

Mr. Cuarrerz. I am not sure that I follow that. We estimate that 
the copyright owners get about $2 million from the records played 
on jukeboxes now through the mec hanical royalty, and that comes in 
this way: There are about 200 or 250 million records sold in the United 
States, and from 20 to 25 perce nt t of all records sold are sold to juke- 
boxes, and 4 cents on each of those records, under the statute, goes to 
the copyright owner. 

Senator Winey. I was following through on the rest of the argu- 
ment, that they are not only paid well for sale of the records to juke- 
box owners, but because of the tremendous popularity and salesman- 
ship of the jukebox owners they sold the other records to the public. 

Mr. Cuarretz. I think that is it. 

Senator Witey. And that you say constitutes quite a pot of gold by 
itself. 

Mr. Cuarrerz. You can demonstrate that. All you have to do is 
find out the records that became popular admittedly because jukeboxes 
played them and find the total number of those records that were 
eventually sold in the United States. 

Senator Witry. Why should the use of a coin device exempt the 
users of music from paying performance fees when such fees are 
paid for all other performances over radio, TV, dance halls and 
hotels? 

Mr. Cuarrerz. That is the basic question that the proponents of 
this bill constantly shoot at us. 

Senator Witry. You probably have covered the answer pretty well, 
but if there is any supplementary you want to give, go ahead. 

Mr. Cuarrerz. Just so you, Mr. Chairman, may have the answer 
to that in your mind, very briefly, as I have said before I rather object 
to saying, why should they be exempted. I think the question is why 
should the law be extended to apply to them. Basically it is a factual, 
it is an economic question that Congress has before it. I think the 
Congress faced that question in 1909 “when the legislation was passed. 

The question was, under all the cireumstances, should the jukeboxes 
pay a performance right fee in addition to the royalty. If you look 

all the facts, the answer is clearly no in 1909; and every time the 
ete a has been reviewed again, if you will look at the facts, look 
at the whole picture, the answer is there is no basis for extending 
the performance rights license to the jukeboxes. May I say one addi- 
tional thing, Mr. Chairman, and I apologize for pressing this way. 

I will pass that for the moment. 

Senator Wirry. That is the reason that I tried to get definite infor- 
mation as to the number of jukeboxes that existed in 1909. Those 
who support the bill contend that back in 1909 when the original 
e oe and you may disagree as to that, but we will say the orig- 
inal lack of inclusion, then, of coin machines was established, the 
industry was just beginning, whereas today it has jumped to huge 
proportions. 
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Apparently there is something to the argument that here they think 
is arich field for an extra. There are three parties that are concerned 
here. There is the public, the producers of the machine, and the 
operators. It seems to me that in evaluating the issues, the subcom- 
mittee will have to consider the advantage and disadvantage that 
results to those three concerned parties. You have demonstrated 
fairly well a number of things. I want to find out your reaction as to 
how expensive it would be to attempt to operate the collection. It 
seems to me every time a record is put into a machine, that there has 
to be some kind of a recording outfit, and someone to check on it, and 
some way of reporting on it. 1 wonder what your judgment is as to the 
overall expense of that kind of an operation. 

Mr. Cuarrerz. I am thoroughly satisfied, as I say, from talking 
firsthand with many of these operators, that they will just go out and 
die like flies if they are subjected to that kind of thing. I know what 
the ASCAP people will say. “We will give them one blanket license 
for the year and that is all they will need.” 

That might be true if ASCAP owned all the music. But the least 
you would have to do, even if you took a license from ASCAP, is 
every time you bought a record you would have to check and see that 
it was under the license of ASCAP, because if you checked and found 

it wasn’t, you would have to get a license from somebody else or not 
use the record. There are a number of organizations that control 
the performing rights on the music. May I say one other thing on the 
industry growing to be such a big industry ? 

The truth of the matter is after reaching the peak after the war, 
the trend has been quite the other way in the last few years. The 
take has been going down per operator. Their expenses, as you can 
well understand, have been going up year after year, their labor, their 
cost of their records. They used to buy records for 20 cents and now 
they pay 56 cents. The cost of the trucks, the cost of the phonographs 
have gone up, and with the competition, and with the location de- 
manding the newest, fanciest machine, if you don’t have a new big 
machine with all these lights, you have no business at all. You have 
to get the good machines. 

With their expenses going up, and still operating for a nickel, they 
ure in dire straits as it is. 

ASCAP said the other day, or one of the witnesses, “They are now 
charging a dime.” We have a lot of testimony, and the fact of the 
matter is they were forced to try a dime to see if they could get more, 
but they are all going back to a nickel because pe ople won't put a dime 
in the slot. They will put a nickel in the slot. Those who use the 
dime find they will not get any more revenue than if they use a nickel, 
The trend is just the other way around and they are less able to pay the 
royalty now than many years ago, when Congress held the hearings 
just as we are today, and concluded that there was no basis. T am 
not talking about 1909. Take each time Congress investigated the 
thing anew, and each time they decided to the contrary, whether it 
was in the twenties, whether it was in the thirties, in the forties, or 
today. 

Senator Wixry. Is there any alternative proposal by your group? 
Is there any suggestion ? 

Mr. Cuarrerz. Yes, there is, Mr. Chairman. When I testified be- 
fore the House Judiciary Committee in 1947, I said then, and it has 
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been the position of all of us—both the operators and all of us con- 
cerned—since that time, that if in the aleceann of the Congress the 
operators are not paying as much as they should pay in the way of 
royalties of the copyright owners, our feeling has always been that 
the fair, equitable way to increase those payments would be by devising 
an increase in the mechanical royalty. That eliminates the whole 
problem of licenses, of the power of ASCAP to discriminate among 
operators by charging more to one than to another, it would be uni- 
form, it would be painless, so far as the mechanics are concerned. 
The operator when he bought the record would automatically pay his 
royalty. We feel very strongly that no record has been made, no 
showing has been made for the payment of any increased royalty. 
But we do say that if the Congress thinks we are wrong, and it is a 
matter for the judgment of the Congress, as you say, looking to the 
interest of all concerned, if you should cone lude that we ought to pay 
more, we would ask you to explore the mechanical royalties method 
of increasing the charge rather than subjecting us to a carte blanche 
license on the part of all these performing rights. 

Senator Witxy. By your suggestion, you mean paying an additional 
fee for the cost of the record in the first instance / 

Mr. Cuarretz. That is right; have it automatically paid by the 
record manufacturer to the composer. There is another advantage to 
that, Mr. Chairman, which I haven’t touched on yet. I was trying to 
take as little time as possible because there were so many other 
witnesses. 

But I ought to mention this. There is a big difference. The 
mechanical royalty goes directly to the copyright owner. If the 
songwriter owns his own copyright he gets that 4 cents directly. He 
may divide it with the publisher, or with the writer of the lyrics or the 
writer of the music. But it goes directly to the owner of the copy- 
right. When you pay the money to an organization like ASCAP, the 
money doesn’t go to the songwriter. If you or I compose a song to- 
morrow and were able to pupulari ize it on jukeboxes and ASCAP had 
the right to collect performance fees for us, we might get practically 
nothing even though our song was the most popular song in this year. 
Under ASCAP’s setup you ‘don’t get paid in the proportion to the 
popularity of your own tune, you get paid according to your seniority. 
It. takes a number before you get paid at all. And then’ your seniority 
depends on how much you get. And then a big cut of the ASCAP in- 
come, we understand, goes to just a half-dozen of the big publishers. 
I don’t want to speak for ASCAP, and I don’t pretend to know those 
facts, but my suggestion is before you conclude to let organizations 
like ASCAP have the right to license, I think this committee ought to 
know more about what ASCAP’s sources are, how much money they 
collect, and how those funds are distributed; what does a songwriter 
get, if ASCAP as his agent collects the performance rights. That 
has not been gone into at all. They were careful to avoid going into 
that before the House committee last year. I would think that would 
have to be explored before the Congress could consider passing a bill 
like the present one. 

Senator Wirry. Call your next witness. 

Mr. Cuarrerz. Mr. Clint Pierce now will give Mr. George Miller’s 
statement, if that is agreeable to the chairman. 
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Mr. Pierce is the vice president of the Music Operators Association, 
and he will give the statement of the president, Mr. George A. Miller. 

Mr. Pierce. I am sorry, Mr. Chairman, that it is necessary for me 
to read Mr. Miller’s statement this morning, but due to a very severe 
cold Mr. Miller is under the doctor’s care and possibly will be in the 
hospital before night. Iam C.S. Pierce of Brodhead, Wis., vice presi- 
dent of Music Operators of America. The following statement I am 
going to read is of George A. Miller. 


STATEMENT OF GEORGE A. MILLER, PRESIDENT, MUSIC 
OPERATORS OF AMERICA, INC., OAKLAND, CALIF. 


My name is George A. Miller. My office address is 128 East Four- 
teenth Street, Oakland, Calif., and I reside in the same city. Iam the 
national pr esident and business manager of Music Operators of Amer- 
ica, Inc., at the present time, and have held this position for almost 5 
years. I am also State president and business manager of the Cali- 
fornia Music Guild, and have served in that capacity for 20 years. 

The re presenti itives of Music Ope! rators of America, which is a na- 
tional association, representing music operators from all parts of the 
Nation, are duly elected officers at convention every 2 years, and are 
fully authorized to appear and oppose this legislation. 

We are here today to oppose Senate bill 1106, better known as the 
McCarran bill. I appeared before Congress last year to oppose : 
similar bill. I suppose we will he here again, if the proponents of 
these bills continue to harass the music operators every year with this 
kind of legislation. 

Since 1947 we had the Fellows bill, the Scott bill, the Bryson bill, 
and now the McCarran bill, and each and every one of them proposed 
to amend the copyright laws so that a certain few so-called perform- 
ance right societies can get control of the Jukebox business. 

The Bryson bill asked for an amount equal to $52 a year per phono- 
graph. But S. 1106 leaves the amount wide open so that if the copy- 
right law is amended to suit the proponents of this bill, a license 
could be any amount suitable to themselves. If we are to judge the 
amount of the performance fee under 8. 1106 by the amount of the 
sryson bill, it would be $50 « year or more per phonograph. Look 
at these figures for a moment and see what they would actually 
do to this particular industry. If there are 400,000 jukeboxes in the 
United States—and we believe there are more, according to the last 
survey—and we take an average of 60 tunes on a jukebox, which I 
think is below average, at 2 cents a record, it would cost the music 
operators of the Nation $12,480,000 a year for a so-called performance 
fee. 

It is important to point out at this time that this amount is more 
than some of the major performance-rights societies, such as BMI 
and SESAGC, collect in the entire year from all other sources. W hy 
should we, as music operators, be called upon to bear such a burden? 
That question has always been unanswered, and still each session of 
Congress we are faced with some kind of a bill by the proponents of 
the Me Carran bill to change the present copyright law. 

If S. 1106 were enacted, the proponents of the bill would be handed 

a blank check and no one knows what the amount would be because 
S, 1106 provides no amount whatsoever. The House Committee re- 
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fused even to report favorably on a bill containing definite limitations 
of the amount of performance-right fees. 

The proponents of this bill would like to put a jukebox in the same 

‘ategory as radio, television, hotel, and night clubs. The fact of the 
matter is there is no comparison. A song that is played over radio, 
television, or in night clubs and restaurants is capable, and intended, 
to be heard by hundreds, thousands, and millions of people over na- 
tional networks. A person who walks up to a jukebox to play the 
song of his choice plays that record strictly for his own pleasure and 
entertainment. It is not a public performance in any sense of the 
word. If someone else happens to be in the location where the music 
box is playing and hears the song, that is strictly incidental. The 
person who purchased the tune pl: 1yed it for himself, not for someone 
who happens to be within hearing distance. This person certainly 
doesn’t purchase a tune for public performance. That cannot be said 
about radio, television, night clubs, and restaurants, and still pro- 
ponents of this bill would like all those within listening distance to 
believe that the jukebox is in the same category as other fields of enter- 
tainment referred to. 

If a public-performance fee was paid by the jukebox operator in 
proportion to the size of the audience that would be listening to radio 
and television, the license fee would be nil. 

The jukebox operator who buys a record and pays the mechanical 
royalty and places it in the jukebox for sale is in the same position as 
the lending library. I would like to use what I think is a perfect 
example: 

Every book at the lending library has been copyrighted by the 
writer. The library rents that book out for 5 cents to 10 cents a day. 
It pays absolutely nothing to the owner of the copyright for perform- 
ance fees and still that book is on the same commercial basis as a phono- 
graph record that is bought and paid for by the music operator. The 
same thing would apply to a coin-operated washing machine that is 
used in launderettes. The man who purchased the washing machine 
rents it out weekly to hundreds of people for washing clothes. But 
I am sure he doesn’t pay the person who patented the mechanics or 
electric motors of those washing machines. This would apply to 
almost any copyrighted article. 

The McCarran bill is unfair and unjust because it provides for a 
means of double royalties and discriminates against the jukebox in- 
dustry. Despite the hue and cry of the proponents of the McCarran 
bill, the songwriter and his association—if he belongs to one—already 
is receiving a royalty on every record purchased by every music op- 
erator. This royalty is a part of the sales price of the record at the 
time the phonograph operator purchases it. 

The passage of the McCarran bill would, in our judgment, sub- 
stantially reduce the income to the songwriter rather than increase 
his earnings. The reason behind this statement is based upon the 
generally accepted knowledge that the two most important media for 
promoting the sale and popularity of any new musical composition are 
the disk jockey and the more than 400,000 mechanical phonographs 
currently in operation in the United States today. 

The added financial burden that would be imposed by the McCarran 
bill would substantially decrease the number of phonographs now in 








MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES S87 


operation; so in turn there would be a decrease in the amount of 
advertising and promotion afforded each new musical composition by 
virtue of fewer phonographs. We are confident that putting some 
250,000 to 300,000 phonographs out of business will prove to be a 
very unfortunate and unhealthy state of affairs for a great many 
people, and especially for the songwriter himself. 

[ have not mentioned the fact that if the present copyright laws are 
amended that it will be necessary for the music operators to obtain 

1 license not only from ASC AP, but from BMI, SESAC , and any 
a person who owns a copyright on music that we would use in our 
jukeboxes. 

Neither have I mentioned the poor financial condition of the oper- 
ators, because this has been brought out in previous testimony pre- 
sented before the Congress a year ago. 

I would also like to say just a word to this committee about the 
so-called 10-cent play. Some operators in scattered areas have been 
forced to increase the charge for each play from 5 cents to 10 cents. 
They did this because they could no longer afford to operate on the 
5-cent basis. But that does not mean that they doubled their income. 
Increasing to 10 cents is a serious matter. It reduces the number 
of records that are played. Usually where it has been tried, it has 
failed. In 90 percent of the cases where the 10-cent play has been 
tried, the operator has returned to the 5-cent play. The net financial 
results were even worse than with the 5-cent play. As a practical 
matter, financially speaking, we are subject to a 5-cent limit. 

In closing, I <a. again like, on behalf of the thousands of smaller 
operators for whom I speak, to urge your consideration of the facts 
as I have presented them. I have stated in the foregoing these are 
facts that can be substantiated beyond a question of a doubt. I feel 
confident that once these facts are established to the committee’s satis- 
faction, that you will wholeheartedly and without reservation table 
the McCarran bill known as S. 1106. 

Mr. Prerce. I have just a couple of words that I would like to 
sum up Mr. Miller’s statement with, Senator. First, I think this bill 
is very, very discriminatory. Second, as an operator, I know it is 
unworkable. Third, I think it is impossible at the present time, the 
way the records are put out, for any operator to try to keep track 
of the different authors and composers. Unless this is done, and this 
law were passed, every operator would be in violation of the law, 
possibly not willfully, but it is just practically impossible for him to 
try to keep a record of who the writer of the composition is, as in 
most cases it is not stated on the record when he purchases it. 

Thank you. 

Senator Winey. There is one statement in there that you may want 
to elucidate on. It was something to the effect that you thought this 
bill, if it became law, as I got it from what you said, gives a certain 
group control. What was that? Do you know what he was talking 
about? Would they take control? 

Mr. Pierce. Well, it would control in this respect. The operator 
would not have control of his business because he would be taxed to 
such a limit that it would be just impossible for him to operate at a 
profit. 
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Senator Winey. I thought it was a question of his working, the way 
it read, that they would take over the jukebox business. I did not 
know just what they meant. 

Mr. Pierce. I think that is what Mr. Miller had in mind when he 
prepared this. 

Mr. Cuarrerz. They say the power to tax is the power to destroy. 
If ASCAP and these organizations have the power, as provided in 
this bill, to tax, to impose royalties, I don’t think it would be very far- 
fetched to say they could control this industry. They would decide 
who should live and who should not. 

Mr. Pierce. I would like te present at this time my prepared state- 
ment from our Wisconsin association, also in Wisconsin. 

(Mr. Pierce’s prepared statement follows :) 





STATEMENT OF C. S. PIERCE IN OPPOSITION OF S. 1106 


My name is C. 8. Pierce and I reside at Brodhead, Wis. I am mayor of Brod- 
head. I have been engaged in the automatic phonograph business for better than 
20 years and I am a partner in the firm of C. S. Pierce Music Co, together with 
my wife, Marie Pierce. I am the president of the Wisconsin Phonograph Oper- 
ators Association, a nonprofit organization of music operators which has a roster 
of some 75 members. I am also vice president of Music Operators of America, 
Ine., which is a national committee of music operators formed primarily for the 
purpos eof combating legislation inimical to the best interests of the jukebox 
industry. 

Over the years I have had an opportunity to become acquainted with the prob- 
lems of jukebox operators both locally and through my association with the 
jukebox operators of America, nationally. The most serious single problem 
which has arisen in the last 10 years has been an economic one. Our cost per 
play has been 5 cents for over 40 years. In the last decade, however the infla- 
tionary pressures which have taken control of our national economy have doubled 
and in many cases tripled our cost of operation. This includes not only em- 
ployees’ salaries, rentals, costs of records, and taxes, but also cost of equipment. 
Whereas a phonograph would sell for $350 not so very long ago, a new phono- 
graph today sells for anywhere from $850 to approximately $1,100. 

Caught between a fixed price and tremendously increased costs, the jukebox 
operator has seen his margin of profit dwindle to the point where many operators 
have left the business and new operators have found it impossible to establish 
themselves. 

Very reluctantly and under the pressure of economic necessity, some operators 
have attempted to convert to 10 cents play. Many of the members in my music 
association decided to take this step About one-half of the 8,500 phonographs 
in my locality, were changed to permit 1 play for 10 cents, 8 for 25 cents. 

The result of this experiment proved very disappointing. Gross receipts did 
not increase substantially and player resistance proved so strong that play 
dropped about 50 percent. The operators began to get complaints from their 
location owners who told them that their customers resented the price increase 
and that as a consequence many of them were deprived of the simple relaxation of 
music The operators found themselves in the untenable position of losing good 
will without a worthwhile increase in profits. In about 3 months practically all 
the operators reverted to 5 cents play until now there are not more than 10 loca- 
tions that I know of in the State of Wisconsin that are operated on 10 cents 
play. These are special type of high-class taverns where the difference between a 
5-cent play and a 10-cent play is immaterial to the player. In speaking with 
some operators from other parts of the country, who tried 10-cent play, I have 
received almost identical information. 

The proponents of 8S. 1106 are using the supposed swing to 10-cent play as an 
argument to demonstrate that the jukebox operator can now assume the burden 
of paying royalties to them. The best information available clearly shows that 
ut the height of the 10-cent play experiment less than 10 percent of the Nation’s 
operators had increased their charge per play. 

The 10,000 jukebox operators now know beyond any doubt that the jukebox 
business is a 5-cent business. The situation is grave. Our industry consists 
of small-business men, many of whom have to supplement their income with out- 
side jobs or other businesses. We feel that the operator furnishes a valuable 
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service to his community by providing top entertainment at the lowest possible 
price. The jukebox operators as a group are very community minded. Here in 
Wisconsin we have a service whereby we rent phonographs to schools and youth 
centers for $20 a month. This represents the actual cost to us of records and the 
service. We service these machines every 2 weeks and change the records in 
them. In addition, we give these institutions all the money that the machine 
takes in. We often give jukeboxes to various charitable and youth organizations 
outright. We like to feel that we are doing our bit to help the youth in our 
community enjoy wholesome entertainment. 

We would like to continue all these services and expand them. I know that 
such programs exist in many other States, and it gives all of us genuine pleasure 
to be able to do these things, but this requires a healthy industry. This re- 
quires an industry that is willing to carry its load, but one that is not over- 
burdened. This brings me toa brief consideration of 8S. 1106. 

Our industry is burdened with Federal, State, county, and city taxes and 
license fees. Every time an operator buys a record he is paying a royalty 
to the songwriter and publisher at the rate of 4 cents per record. Now BMI 
and ASCAP and many others are seeking a free hand to impose additional 
royalty payments upon us. Last year when they sponsored H. R. 5473, which 
contained a provision limiting the amounts which could be collected from our 
industry, it was shown that the average operator would be obliged to pay over 
$1,500 to each performance rights source. S. 1106 provides no limitation on 
payment of royalties. They can ask us for anything and if we want to remain 
in business we would be obliged to pay them whatever they demand. If this 
bill becomes law, it will create an impossible situation because our industry can- 
not stand the added load which would be placed upon us. It will drive these 
small-business men out of this line of endeavor and as a result it would adversely 
affect the storekeepers, the record companies, the performing artists, and the 
composers themselves. 

I respectfully submit that the equities in this situation lie entirely with us 
and that this committee in its considered judgment should firmly and completely 
reject S. 1106. 


Mr. Cuarretz. At this time, I would like to present Mr. Sidney H. 
Levine. May I say, Mr. Chairman, Mr. Levine has been counsel for 
both the New York association and the national association for many 
years. He is the witness whom we have counted on to go into the 
details. He will talk at somewhat greater length than any other 
witness. But I think he will cover all the points that we think are 
important. Mr. Levine. 


STATEMENT OF SIDNEY H. LEVINE, REPRESENTING MUSIC OPERA- 
TORS OF AMERICA, INC., AND AUTOMATIC MUSIC OPERATORS 
ASSOCIATION, INC., NEW YORK, N. Y. 


Mr. Levine. Senator, I realize that you are not only one of the 
busiest Senators in the United States Senate, but probably one of 
the busiest men in the world, and you have a great responsibility with 
which I sympathize. But I am here as an attorney for the Music 
Operators of America, which is, in essence, a national committee com- 
posed of a represent: itive from each jukebox trade association through- 
out the country and of individual operators, a great many of them, 
that come from territories throughout the United States where there 
are no trade associations. 

Senator Witey. Let me interject and say, after making that state- 
ment about me, you know Elbert Hubbard, that great philosopher, 
said, “If you want anything done, get a busy man to do it.” We 
will see if we can get something done here. 

Mr. Levine. I do feel a great responsibility. I have prepared a 
very comprehensive statement covering this entire subject which I 
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will present for the record at this time, and then continue to speak 
extemporaneously. 
(Mr. Levine’s prepared statement follows: ) 


STATEMENT OF SIDNEY H. Levine IN Opposition To 8S. 1106 


My name is Sidney H. Levine. I am a member of the New York State and 
Federal bars. I am engaged in the general practice of law at 105 Broadway, 
New York 6, N. Y., I am counsel for the Music Operators of America, Inc., as 


well as the attorney for the Automatic Music Operators Association, Inc., of 
New York City. 

The Musie Operators of America, Inc., is a nonprofit membership corporation. 
Its membership is composed of one representative from each of the local music 
operators trade associations throughout the United States and of individuals 
who own and operate phonographs in territories in the United States where no 
local association exists. It is really a committee of music operators and was 
formed primarily for the purpose of defeating legislation such as 8. 1106 spons- 
ored by ASCAP (American Society of Composers, Authors, and Publishers) and 
other performance rights societies. This organization was formed in January 
of 1948 

Automatic Music Operators Association, Inc., is a nonprofit membership corp- 
oration whose membership consists of persons, firms, and corporations engaged 
in the business of owning and operating coin-operated electrical phonographs 
(commonly referred to as jukeboxes), in the city of New York, and in the coun- 
ties of Nassau and Suffolk, of the State of New York. This organization was 
incorporated in the year 1937. 

SUMMARY 


It is respectfully submitted that S. 1106 be not enacted into law, for the fol- 
lowing reasons: 


I 


Che last paragraph of section 1 (e) of the Copyright Act of 1909 containing 
the exemption from the payment of royalties for music played through juke- 
boxes was enacted by Congress after long deliberation and consideration and 
with full knowledge and awareness of the existence of a large industry similar 
to and for all practical and legislative pudposes identical with the present juke- 
box industry. 

(a) The law has functioned very well and has encouraged the jukebox in- 
dustry to expand and flourish. Today it is a large industry for the most part 
composed of small-business men who have invested millions of dollars. This 
investment would be confiscated and the industry destroyed should S$. 1106 be- 
come law. 

(b) The songwriters and the publishers, since the enactment of the 1909 
Copyright Act, have also flourished and become prosperous. There are more 
songwriters today whose songs are being published, recorded, and sold than 
there ever were in the history of the United States. 

(c) There are more prosperous companies today selling more records and 
disseminating more music than ever before in the history of this country. 


Il 
S. 1106 


S. 1106, if enacted, would be unworkable, oppressive, confiscatory, inequitable, 
and would destroy the jukebox business without aiding the songwriter for whose 
benefit this legislation is ostensibly being sponsored. 

(a) If this proposed bill should be enacted, based upon the estimates cal- 
culated under the most recent predecessor bill, H. R. 5473, it would impose a 
minimum burden on the jukebox business for the payment of royalties in the 
sum of upward of $12 million annually. This sum approximates the total amount 
received by ASCAP as a performance rights society from all its present sources 
of income including the radio industry, the television industry, nightclubs, 
theaters, restaurants, wired music, and the entire huge motion-picture industry. 
The actual fact is that this bill (unlike H. R. 5473 which proposed a ceiling 
of royalty payments) prescribes no limit to the amount that can be extracted 





hee nee Nah 


itr wc. Acie snammeatlteees 





MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES OI 


from the jukebox industry. The tribute to be paid could be as many millions 
more as the performance rights societies might arbitrarily determine. 

(b) S. 1106 sets forth no statutory standards or schedule of rates restricting 
performance rights societies in their demands for royalty payments from the 
jukebox industry or any other persons who might be liable for such payments 
under this bill. Therefore, ASCAP or BMI or any other similar group, or any 
independent writer not affiliated with any performance rights society, would be 
empowered to either enter into a blanket licensing arrangement; a percentage 
of gross receipts arrangement ; or even an arrangement for payment of royalties as 
outlined in H. R. 5473. If the performance rights societies should choose to use 
the latter method, and there would be nothing to stop them from selecting this 
method of collection, then all of the administrative objections to H. R. 5473 
would be applicable here with its monstrous bookkeeping and recordkeeping re- 
quirements. In addition to these objections detailed in the 1952 hearings on H. 
R. 5473, the instant bill creates and raises many further and additional serious 
objections to its enactment. 

Should the owners or agents of the copyright choose to use a blanket license 
arrangement with the jukebox operator an insurmountable burden, both ad- 
ministratively and financially, would be placed upon the jukebox operator: 

1. The operator would be compelled to deal with ASCAP, BMI, SESAC, or any 
individual owner of a copyright on any basis or variety of bases that one or 
more of these groups might arbitrarily determine. 

2. The performance-rights societies could discriminate as to the amount of 
license fees to be charged to one operator as against the other, thereby putting 
particular operators at a competitive handicap with their fellow operators, and 
perhaps driving those operators who have fallen into disfavor out of business. 
This would result in the creation of an alien master of the jukebox industry who 
could virtually decide who should or should not be operators. 

3. The performance-rights societies could discriminate among jukebox opera- 
tors by imposing one form or type of license arrangement with some and another 
more onerous or different type of license arrangement with others which would 
drive them out of business. 

If the performance-rights societies elect to use the percentage of gross receipts 
method of collection the cost of compliance could very easily exceed $24 million. 

(c) By its terms, 8S. 1106 imposes the liability of the payment of a royalty 
license upon any “person who owns, operates, or services such machine or the 
establishment wherein such reproduction or rendition occurs. * * * ” The bill 
obviously does not clearly define who would be liable for a violation of the law. 
It must be borne in mind that an infringer, innocent or otherwise, would be sub- 
ject to the drastic penalties provided for under the present copyright law, to wit, 
the minimum penal su mof $250 to a maximum of $5,000, plus attorneys’ fees. 
Any one or all of the following groups of persons could conceivably be liable for 
each infringement, whether wittingly or unwittingly committed, under the above 
proposed statutory definition: 

The jukebox operator, the employee who services his machine, the proprietor 
of the establishment wherein the machine is located, and, startlingly enough, any 
person who puts in a coin to play the machine. 

Congress should not consider any bill that is so vague that it does not clearly 
indicate which classes of persons would be liable for infringement, especially in 
view of the severe penalties for noncompliance. 

(d) The exception provided for in the bill to the effect that an owner of a 
single jukebox is exempt from the payment of the performance-rights royalties 
sought to be established by this bill is unreal by the admission of the proponents 
of this bill. During the hearings on H. R. 5473 it was admitted that very few, 
if any, establishments own their own jukeboxes. 

(e) The present S. 1106, in that it does not impose any ceiling on the amounts 
of royalties that can be exacted under this bill, is inferior to a bill such as H. R. 
5473, a conclusion drawn from past admissions of the proponents of the instant 
bill. H. R. 5473 was rejected by the Subcommittee on Patents, Trade-Marks, and 
Copyrights of the Committee on the Judiciary of the House of Representatives 
after extensive hearings conducted during the 82d Congress, 


III 


THE MUSIC-MACHINE OPERATOR AND THE SONGWRITER 


(a) The average songwriter, far from benefiting from the passage of this pro- 
posed legislation, will sustain serious losses of income by reason of the fact that: 
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1. The average songwriter today receives more money from the sale of records 
that are made popular by the jukeboxes and from sheet music for which the juke- 
boxes create a demand than he does from his distributive share from perform- 
ing rights societies such as ASCAP. A glaring example of this fact arose during 
the course of the hearings held on October 25, 1951, on H. R. 5473. At that time 
Mr. Bob Merrill, a songwriter member of ASCAP, testified that he had received 
an average of $439.07 for a 2-year period from ASCAP as his distributive share 
in full payment for all performance rights of his many smash-hit tunes (p. 47 
of hearing before subcommittee of the Committee on the Judiciary, House of 
Representatives, 82d Cong., Ist sess., on H. R. 5473). He had, however, received 
tens of thousands of dollars from the sales of his records and from the sale of 
sheet music, which sales were stimulated by the use of his records in jukeboxes. 

2. Annual record sales in this country of popular tunes amount to approxi- 
mately 200 million to 250 million, of which the jukebox operators purchase 
50 million. (See The Cash Box, October 24, 1953, p. 4; The Billboard, January 
19, 1952, p. 1.) Under section 1 (e) of the Copyright Act of 1909, the writers 
and publishers receive the sum of 4 cents from each record sold, which is com- 
monly divided on the basis of 2 cents to each. Thus, the jukebox operators pay 
directly to the songwriters and publishers the sum of $2 million each year. They 
also play a great part in causing the payment of an additional $8 million to be 
made to the songwriters and publishers each year through the stimulation and 
creation of a demand by the public for the purchase of the records played in 
jukeboxes. Based on industry reports, the number of records sold each year has 
increased, as well as the percentage of purchases of records by jukebox operators. 

3. If this bill is enacted into law, the jukebox industry will shrink to insig- 
nificant proportions, if, indeed, it is not destroyed altogether. The disastrous 
consequences which will follow will be accompanied by an alarmingly sharp 
decline in the sale of records and sheet music. Many small and marginal record 
companies would be forced out of business as a result of this sharp decrease in 
sales. All this would work to the direct detriment of the average songwriter 
and average publisher, who would see his major source of income, which is 
derived from the sale of records and sheet music, reduced to the vanishing point. 
The resultant drop in the sales of records and sheet music will lessen the popu- 
larity enjoyed by the average song, it will be performed less frequently, and 
thus the average songwriter will receive smaller royalty payments from the 
performance rights society to which he may belong. 


IV 
THE SONGWRITER AND ASCAP 


The primary advocate of 8S. 1106, albeit acting behind the scenes thus far, is 
the American Society of Composers, Authors, and Publishers, known as ASCAP., 
It stands to gain most from the passage of 8S. 1106 because it will do the collect- 
ing of all royalty fees for its own treasury. 

An examination of the relationship between ASCAP, its average songwriter- 
members and publisher-members reveals: 

(a) That ASCAP and its policies are dominated by approximately 12 large 
publishing firms which in turn are controlled largely by the motion-picture in- 
ductry, and by the old, wealthy, and entrenched songwriters and publishers who 
1ave already made their mark and their fortune. 

(b) The controlling firms and individuals in ASCAP have created highly 
complicated, vague, and involved formulas pursuant to which distribution of the 
net income of the society is made. These formulas so favor the controlling in- 
terests that the average songwriter and publisher who has not been in the busi- 
ness long and who has not been a member of ASCAP for a considerable length 
of time, is given a mere pattance as his distributive share. 

(c) Out of approximately $10 million of net income which ASCAP had for 
1951, half of that amount was assigned to the publishers and half to the song- 
writers. Of the $5 million in the publishers pool, upwards of 80 percent of that 
amount was distributed to the 12 publishing firms which dominate ASCAP, while 
the small sum remaining was distributed among all the others. 

(d) The motion-picture interests which have dominated ASCAP have seen 
to it that their industry is required to pay the extremely low royalty of approxi- 
mately $500,000 annually as opposed to the sum of $12 million which is assessed 
against the radio and television industries. This is hardly fair to the member- 
ship at large of ASCAP. This same controlling group now seeks to collect an 
amount presumably in excess of that claimed in H. R. 5473 which was approx- 
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mately $12,480,000 from the jukebox business annually, the collection of which 
would in any case inure principally to the benefit of this controlling group. Very 
little of this sum would trickle down to the average member of ASCAP. 

(e) The unfair practices of the controlling group in ASCAP have come to the 
attention of the Antitrust Division of the United States Department of Justice 
which has caused it and is causing it to revise many of its activities. But much 
remains to be done, not only on public-policy grounds, but for the benefit of the 
very members of that society. 


Vv 
PROPONENTS’ TESTIMONY ON 8, 1106 


Che testimony given by the proponents of 8S. 1106 on July 15, 1953, before this 


subcommittee reveals: 


1. That the proponents of the measure have adduced no new arguments, facts, 
equities, or other considerations as to why the exemption contained in section 
1 (e) of the Copyright Act should be altered, amended, or changed i any 
respect after 44 years of fair and satisfactory operation 

2. The testimony given by the proponents of S 1106 presents a distorted and 
naccurate pictur f e history and development of the jukebox, the cconomi 

nd financial position of the persons engaged in the jukebox Industi } 
the unfounded accusation that the jukebox operators are engaged in the busines 
inder a law that is an anomaly, an anachi sm, loopho and ¢ rsigl nd 


a result of which the jukebox operators are getting a “free ride” by exploiting 


‘onlposer’s music without permission and without paying him 
3. The testimony given by t proponents of S. 1106 h unfairly stated f 
situation existing with respect to the supposed widespread increase in the charge 


for jukebox play from 5 to 10 cents 


THE DESCRIPTION OF THE JUKEBOX INDUSTRY 


For the purposes of assisting this committee to understand the nature of the 
jukebox industry, I would like to point out at the outset the way in which it 


actually operates. 














t, we have the manufacturer of the jukebo: There are 5 major concerns 
at engage in the manufacture of jukeboxes, as well as 3 smaller ones. Thes 
companies employ thousands of people in connection with their business 
‘hese manufacturers appoint exclusive territorial distributors, much in the 
manner that the automobile manufacturers appoint exclusive sales agents ‘The 
distributor purchases the jukeboxes from the manufa rers and in turn selis 
them to a person who is known as an operator of jukeboxes. The operator is the 
erson that I primarily represent and who comprises the membership both of 
e Automatic Music Operators Association, Inc. and the Mu Operators of 





America, In There are approximately 10,000 operators who own and operate 


approximately 450,000 to 500,000 jukeboxes throughout the United States, and 


these operators employ approximately 20,000 persons in the conduct of their bus 
ness. The annual gross receipts collected by the operators has been estimated to 
e $150 million to $200 million 

The operator, through his own initiative and effort, in the face of heavy com 
petition from his fellow operators, places his jukeboxes in various tay 
taurants, ice-cream parlors, candy stores, drug 
similar places known as locations, pursuant to 


These agreements usually provide 





i 


stores, luncheonettes, and other 








agreements, either written or oral 





at the operator will share the gross procreds 
taken in by the jukebox each week with the location owner on a certain percent 
age basis. Except in the case of new equipment where the operator usually 
receives a guaranteed minimum and gives to the location owner the balance up 
to that minimum and then divides the excess equally between himself and the 
location owner, the majority of jukeboxes are placed in location on a 50-50 
arrangement. The cost of new machines to the operator runs from $850 to more 
than $1,000 per machine. These machines in the overwhelming majority of cases 
are purchased by the operator under conditional sales contracts, which provide 
for payment over a period of 12 to 24 months or longer. Here and there operators 
are financially able to purchase some machines for cash. 

The operator supplies the jukebox, the records, the service of the machines, 
the title strips to the records, keeps the jukebox in playing condition, and tries 
to satisfy the demands of the location owner. The location owner on the other 
hand, merely supplies space in his place of business and electric current to keep 
the machine in operation. 
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A record is played on the jukebox most commonly by the insertion of a 5-cent 
coin by the general public; 2 plays can be obtained by the insertion of a 10-cent 
coin and 5 or 6 plays can be obtained by the insertion of a quarter. 

In scattered sections of the country some operators have converted their juke- 
boxes to 10-cent play, 3 for a quarter, in a desperate attempt to keep from drown- 
ing in the ocean of inflation which has engulfed the economy of the business. 
Our industry had not changed its cost to the consumer in over 40 years. To be 
brief at this point, suffice it to say that consumer resistance has compelled many 
of these operators to revert to 5-cent play, as an alternative to leaving the busi 
ness altogether. A recent article in a trade publication, the Cash Box (issue of 
October 3, 1953, at p. 38) indicates that approximately 8 to 10 percent of the 
Nation’s jukebox operators have increased their charge to 10 cents per play. To 
quote briefly: “The fact remains that, in most areas, conditions are such 
that the operators do not believe the public will invest a dime to hear jukebox 
music.” 

The S to 10 percent figure is considered high by many well-informed members 
of the industry In those instances where 10 cents has been charged, 
receipts to the jukebox operator have not increased materially because of player 
resistance to the price. It would appear that the jukebox business will remain 
a 5-cent business, “the poor man’s opera.” 


the gross 


A HISTORY OF THE LAST PARAGRAPH OF SECTION 1 I OF THE COPYRIGHT ACT OF 1909 


The exemption in favor of jukeboxes as contained in the last paragraph of 
section 1, subdivision (e) (17 U. 8. C. A., Copyrights) provides as follows: 

“The reproduction or rendition of a musical composition by or upon coin- 
operated machines shall not be deemed a public performance for profit unless a 
fee is charged for admission to the place where such reproduction or rendition 
occurs 

\ few historical facts in connection with the adoption of this exemption will 
be helpful and profitable. 

In or about the year 1902 the famous case of White-Nmith v. Apollo (209 
U. S. 1) was started (See 139 Fed. 427, aff'd 147 Fed. 226 (C. C. A., 2d).) In 
that case the copyright owners and authors endeavored to prevent the manufac- 
ture of perforated music rolls to be used on mechanical player pianos. The 
action was brought under the then existing copyright law upon the theory that 
such rolls constituted musical notations or a writing, and therefore violated the 
copyright owners’ monopoly in his writing. The Supreme Court of the United 
States held that a perforated music roll was not a writing and that there was 
no violation of the existing copyright law in the manufacture of such music rolls. 
This decision brought about the enactment of section 1 in the Copyright Act 
of 1909 

Some of the aspects of the White-Smith v. Apollo case deserve careful attention. 

It was pointed out in the record of the case by Mr. White that there were in 
1902 70,000 to 75,000 player instruments in use in the United States and that 
from 1 to 11% million music rolls had been manufactured in the year 1901; that 
sales had doubled in 1902 over 1901; and that the business was growing by leaps 
and bounds (fol. 220, and following). Automatic player machines were familiar 
to the music trade prior to 1886 and were generally familiar by 1890 (fol. 228). 
Public concerts of famous singers had been accompanied by the use of such auto- 
matic player pianos (fol. 427). James S. Holmes, Jr., general manager of the 
Perforated Music Roll Co., the largest manufacturer of perforated rolls at the 
time, stated that such rolls were made not only for player pianos but for other 
automatic playing instruments apparently so numerous that it was impossible 
for him to name all the various automatic instruments in use. He did name 
automatic banjos, automatic zylophones, and mentioned the fact that there were 
nickel-in-the-slot devices which produced music by various means (fol. 580). 

In the opinion of the Supreme Court it was pointed out that this same question 
had previously arisen in several cases: Kennedy v. McTammany (33 Fed. 584) ; 
Stern v. Rosey (17 App. D. C. 562). Attention had been directed toward this 
problem by the provisions of the Berne Convention of 1886, “and the omission 
of Congress to specifically legislate concerning” this question “might well be 
taken to be an acquiescence in the judicial construction given to the copy- 
right laws.” 

The court in its opinion further pointed out that its decision applied not 
only to the perforated rolls of paper used on pianolas but to the cylinders of a 
music box, the record of a gramaphone, and to other similar instruments. In 
the light of this decision, and particularly in the light of the testimony of Mr. 
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Holmes, that his company, which was the general object of attack in the White- 
Smith case, manufactured music rolls for various kinds of nickel-in-the-slot de- 
vices, it is perfectly preposterous to even intimate that Congress in 1909 was not 
fully aware of the problem with which it was dealing and intended to enact a 
Statute which meant something other than its plain and simple language would 
indicate. 

At the time when Congress was considering the provisions of section 1 of the 
1909 Copyright Act, the mechanical music machine industry had grown vastly 
from the figures submitted in evidence in the White-Smith case in 1902. In a 
minority report filed in connection with the hearings on that bill it was pointed 
out that the industry had assumed gigantic proportions and was still growing 
(report by Committee on Patents of the House of Representatives, 59th Cong., 
2d sess., Rept. 703, pt. IT, filed Mar. 2, 1907). 

\fter protracted hearings which lasted for years, section 1 (¢) of the eopy- 
right law of 1909 was enacted by Congress. (1) It extended the copyright con- 
trol of an author and composer to a mechanical reproduction such as a record 
upon condition that if a composer permitted his copyrighted tune to be recorded 
by any one company, all other record companies could, without permission, but 
upon payment of a 2-cent royalty, reproduce the song in the form of a record. 
(2) It created a new right on behalf of the copyright owner in a record, giving 
him the right to collect royalties for public performances for profit of his re 
corded tune. However, in the last paragraph of section 1 (e), Congress in its 
wisdom, refused to extend this right to the case where the recorded song was 
reproduced on a coin-operated mechanical device such as a jukebox where no 
admission was charged. 

In enacting this latter provision, Congress was fully aware of the fact that 
there were many musical instruments mechanically operated, activated by the 
insertion of a 5-cent coin in the slot, which played loudly and vigorously in 
public places of assembly, such as restaurants, cafes, and so on 

The proponents of S. 1106 have been repeating for vears that when Congress 
enacted the exemption contained in the Copyright Act of 1909, in favor of juke- 
boxes, it was dealing with coin-operated music machines which could only be 
heard by one person at a time through earphones, that the industry was a very 
small one, and for these reasons Congress was willing to grant this exemption. 
ASCAP has also claimed throughout the years that in enacting this exemption, 
Cong.ess did not envisage the jukebox industry as it exists today and did not 
intend to grant such an exemption to the said industry. The advocates of this 
bill are wrong in both these contentions. 

Prior to 1909 there were thousands of automatie coin-operated machines for 
the reproduction of music throughout the country which simulated banjo playing, 
xylophone playing, piano playing, and even orchestral music. These machines 
were located in saloons, cafes, ice-cream parlors, summer hotels, restaurants, 
and in all other places of similar character. These instruments were not heard 
through earphones but were audible at great distances. 

For example, coin-controlled machines playing records with loudspeaker horns 
making those records audible at substantial distances first appeared for public 
use in 1893 Jetween 1893 and 1906, many other companies, apart from the 
Regina Music Box Co., which was first in this field, manufactured and made this 
type of music generally available. 

In 1902 the Universal Talking Machine Manufacturing Co. was the first to 
manufacture and market machines with loudspeaker horns on which disk records 
rather than the earlier cylinder records could be played. And in 1906, the Auto- 
matic Machine & Tool Co., of Chicago, manufactured the so-called John Gabels” 
Automatic Entertainer. This machine which was actually a jukebox, contained 
24 records selectively playable upon the insertion of a 5-cent piece, and in addition 
this machine had a 40-inch horn or loudspeaker which made the music played 
upon this machine audible at great distances. 

Research has shown that there were a great many companies prior to the 
passage of the act of 1909 that were manufacturing one type of coin-operated 
machine or another with loudspeakers, and their total production and distribution 
of these machines ran into the thousands. 

This year the automatic music-machine industry celebrated its 65th anni- 
versary. This event was memoralized by the Billboard, one of the leading publi 
cations in the entertainment world. The Billboard published a sepecial pamphlet 
containing, among other pertinent data, a short history of the music-machine 
industry. This pamphlet makes mention of many interesting factors. It points 
out, for example, that in about the year 1890, the Automatie Phonograph Exhibi- 
tion Co. had approximately 750 of its jukeboxes in operation from Maine to 
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Montana By June of 1891 there were 1,249 coin-operated phonographs in use, 
By 1906 the speaking horn had replaced earphones, so that many persons, rather 
than a fe ndividuals were able to hear the automatic phonograph. 
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at page 364 of the Record. It is indeed remarkable that the proponents of S. 1106 
hav f tten this testimony in 1 short yeat 

ASCAP and e other advocates « S proposed legislation have constantly 
argued that Congress did not intend by the exemption granted in subdivision (e) 
to exempt the present-day jukebox industry, basing its argument upon the erro- 
neous proposition that Congress in 1909 could not have envisioned the growth and 
existence of this istry It seems strange that this argument should be 
advanced in view of the fact that ASCAP inspired and sponsored the commence- 
ment of 3 tions sor 10 years ago in the United States District Court for the 
Sonther District of New York, seeking a judgment against 3 location owners 
or violating the copyright law ASCAP claimed that these location owners were 
required t take out licenses fror ASCAYP for the records being played in the 
jukeboxes I heir | ices of business The actions clearly proceeded on the 

heory that the exemption contained in section 1 (e) was not intended to apply to 


: ndu ' These actic s failed (Jrving Berlin Ine. \ llarco Anziano 
(Civ. 25-45), Edwin H. Morris & Co., Inc. v. Donahue (Civ. 21-247), M. Witmark 


the j eb industi 


é& Nov \ oe Westport Cafe Ine. (Civ. 21-246) ). 

At the hearings on the Scott bill, H. R. 1269, before the Subcommittee on 
Patents, Trade-Marks, and Copyrights of the Committee on the Judiciary, House 
of Representatives, conducted by the SOth Congress at its first session, Louis D 


Frohlich, general counsel for ASCAP, on page 123 of the minutes of the hearings 


I rend e record (record of the hearings on the Copyright Act of 1909)— 
I studied it for years; I have lived with it—that preceded the 1909 act. It is 
>) Ry | it from cover to cover. I tell you why I had 





rea ‘ I brought these three suits in the district court of New 
York, thinking perhaps the act may be construed so as to eliminate the jukebox 
from its provisions. Mr. Levine was my worthy opponent. We came down 
before Judge Caffey on a motion for summary judgment. Judge Caffey said: 

“‘T am sorry, Mr. Frohlich i cant agree with vou, because Congress said 
that in plain English and that takes in every conceivable kind of instrument 
that is mechanically operated: and where there is no admission charge at the 
gate, why you just can’t tax that. You can’t ask for any royalty.’ 


“Mr. KEATING. I guess he was right 
“Mr. Frouticu. He was right That is why I had to come here. I have no 
other remed I can’t go back to the courts. I have got to come here. I have 


got to get the redress.” 





owe 





| 
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Why ASCAP should continually repeat an argument that the Congress never 
intended to exempt the jukebox industry after this question had been con- 
clusively adjudicated, challenges all logic. 


HISTORY OF ATTEMPTS BY ASCAP TO ELIMINATE THE LAST PARAGRAPH OF SECTION 1 
SUBDIVISION (E) OF THE COPYRIGHT LAW OF 1909 


Commencing with the introduction of the Vestal bill in 1926, ASCAP has 
sponsored bills seeking to repeal, alter, or modify subdivision 1 (e) of the Copy- 
right Act almost continuously. Bills were introduced in the following years: 
1926, 1929, 1931, 1932, 1935, 1986, 1937, 1939, 1940, 1942, 1948, 1945, 1947, 1951, 
1952, and 1953. Hearings were held on some of these bills in 1929, 1931, 1982, 
1935, 1936, 1947, 1951, 1952, and 1953. 

Congress after Congress has ignored all these attempts to change subdivision 
1 (e), and the status quo has been maintained to the present date. Surely 
all these Congresses could not be wrong, and, with respect to all of these ASCAP 
bills, such unpopularity must be deserved. 

Once again, however, ASCAP returns to the wars with S. 1106, bloody but 
apparently unbowed. In the instant bill they propose legislation far more 
unpalatable (by their own previous admissions) than its immediate predecessor. 
H. R. 5473. 

Operators whom I represent had hoped that these hearings would be conducted 
on a full-dress scale so that all questions put to us could be answered fully 
and fairly. They still hope and pray that this will be the last time they are 
compelled to come before Congress to oppose this type of vicious and destructive 
legislation. The operators, as has been said before, are not a very well organized 
and cohesive group, and have no large treasury available to them to defeat 
these measures. It is an expensive ordeal that they have been called upon to 
face time and again and they trust that this will be the last occasion they will be 
called upon for the great sacrifices of money, and loss of time from their busi- 


nesses which have harassed them for years. 


8. 1106 IS UNWORKABLE, VAGUE, ARBITRARY, INEQUITABLE, DISCRIMINATORY, AND 
CON FISCATORY 


S. 1106 now seeks to insert the following as and for subdivision 1 (e) of the 
Copyright Act: 

“The reproduction or rendition of a musical composition by or upon a coin- 
operated machine shall be deemed a pubiic performance for profit by the person 
who owns, operates, or services such machine, or the establishment wherein such 
reproduction or rendition occurs, whether or not a fee is charged for admission: 
Provided, That a person who himself owns, operates, services, and retains all re- 
ceipts of a single such machine located in an establishment in which he con- 
ducts a business other than that of providing entertainment, and to which no 
fee for admission is charged, shall not be deemed to have infringed upon the 
exclusive right of public performance for profit as a result of the rendition or 
reproduction of the musical composition by means of that coin-operated ma- 
chine if such rendition or reproduction is intended to be heard only by persons 
in such establishment.” 

Very simply, 8S. 1106, with one minor exception, seeks to repeal outright sub 
division 1 (e) of the Copyright Act, which contains an exclusion in favor of 
jukeboxes from the payment of royalties for performance rights. The one ex- 
ception contained in S. 1106 is in favor of owners of one machine who pre- 
sumably would be protected from the payment of performance rights fees 

This bill is in essence a redraft of the Scott and Fellows bills of 1947 (H. R. 
1269 and H. R. 2570 respectively). After extended hearings these bills were re- 
jected by Congress and it is submitted that the instant bill should be rejected for 
the same and additional reasons. 

Irrespective of the economics and underlying factors involved in consideration 
of S. 1106, it is obvious that from a legal standpoint this bill should be rejected 
as being vague, uncertain, and indefinite. 

By its terms, whenever a jukebox on location plays a record, the following 
persons or any or all of them may be liable for the payment of royalties: The 
owner of the phonograph, his employee who services the phonograph, the store 
owner, his landlord, or perhaps even the person who drops a nickel into the slot, 
because such a person operates the machine thereby. It would seem that ASCAP 
is interested in collecting, no matter from whom. It is a basie legal proposition 
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that a party to be charged with payments under a statute must be clearly indi 
eated and the scope of his liability defined. Who is to pay is unknown; how 





much he is to pay is unknow1 No standards whatsoever are set forth. Further- 
more, any Olator, innocent or otherwise, including the patron who inserted a 
nickel in the slot and wanted only music, could find himself at the wrong end 
of a suit for damages for a minimum of $250 plus reasonable attorneys’ fees 
because he lacked a license to play a record From a legal point of view there- 
fore, this bill is vague, uncertai arbitrary, and unworthy of extended con 
sideration by this committee 

Should this bill be enacted into law it is impossible to determine at this time 
how ma milli sof dollars in rovalties, ASCAP, BMI, SESAC, and other per 
formil ght societies and independent songwriters could extract from the juke- 
box industry Based upon the amount of money sought, to wit, $12,480,000 under 
the ceiling imposed by the Bryson bill, H. R.5473, it is clearly conceivable that 
the copyright Owners or other agents could seek upward of $24 million. We do 


not make this statement based upon a wild guess, but upon the fact that a 
formula promulgated by ASCAP in other endeavors has used the basis of 6 per- 


cent of the gross income It is reasonable to assume that BMI could very well 
adopt a similar formula for payments and it is also reasonable to assume that 
SESAC, the third performing rights society in existence today, could do the 
Same thing This committee must understand that the jukebox operator must 


use all songs that are in the category of popular hits on his jukeboxes, and there 


‘ 
fore would, at all times have to deal with all the performance rights societies 
which are in existence or may come into existence in the future. 

Our best advocate in opposition to a bill such as this which places absolutely 
no restriction on the amount of collection by the performance rights societies 
is, strangely enough, the general counsel for ASCAP itself 

In the course of the hearing held before the subcommittee of the Committee 
on the Judiciary, House of Representatives on H. R. 5473 held in 1952, Mr. 
Finkelstein testified as follows (at p. 37 of the printed record) : 

The bill that is now presented is one that takes into consideration the 
problem of the jukebox industry far more than any other bill previously intro- 
duced for outright repeal, because this bill (H. R. 5473) does have a statutory 
measure of the value of the use which would apply in the absence of agreement 
between the parties * * *,” 

At page 38 at the same hearing Mr. Finkelstein said in part: 

“I think we live in a practical world and we must be practical. I think out- 
right repeal would create many problems.” 

By his own admission ASCAP’s counsel has stated for the record that a bill 
such as S. 1106 is not practical in that it creates many problems for the jukebox 
industry, has no statutory measure of value of use, and is inferior to a bill such 
as H. R. 5473. The inexorable logic of this position is that S. 1106 is im 
practical. arbitrary in that no standards are fixed and even less desirable than 
previously proposed legislation sponsored by the very same people. Assuming 
that H. R, 5473 was a superior bill in that certain standards were set forth, it 
must nevertheless be borne in mind that even a bill of that type was rejected by 
the Committee on the Judiciary of the House of Representatives, in common 
with all its older brothers. Surely, an inferior product should not receive any 
great consideration 

Should S. 1106 be enacted into law, and its enforcement take the form as 
advocated by H. R. 5473 with respect to royalty payments then the same 
administrative objections and cost of compliance would be applicable here with 
all its monstrous bookkeeping and recordkeeping requirements. Furthermore, 
there would be no assurance that they would not ask 2 or 3 cents per side per 
week under S. 1106, while H. R. 5473 would have set a 1 cent per side per week 
statutory limit 

Because of the absence of standards the performance rights societies, being 
free to adopt any method they choose, might adopt a blanket license arrange- 
ment with the jukebox operators This method might also create onerous 
burdens in addition to the finar il cost to the operator. He might be subjected 
to accounting examinations and other administrative harassments, but the great 
est danger lies in the power conferred by this bill on the performing rights owners 
of making excessive charges resulting in driving the jukebox operator completely 
out of business Even if 1 license fee by 1 performance rights society might 
sound reasonable, 5 such licensing fees taken together might completely destroy 
the jukebox business And this does not even take into account individual song- 
writers who do not belong to any performance rights societies and whose music 


the operator might have to use from time to time 
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Another serious objection to the proposed bill is that it places unlimited power 
in the hands of performance rights owners virtually to decide who shall remain 
an operator and who shall be retired as one. This can be done in any of several 
Ways. For example: (1) Operator A can be charged so much per license per 
machine and operator B charged less or more, creating between operators A 
and B an unfair factor of competition. (2) Operator A’s locations could be 
Classified as calling for a license of X dollars per year because in the arbitrary 
opinion of the performance rights societies they conclude that it is a higher 
type location and operator B's locations can be classified at Y dollars per year 
because in the opinion of the performance rights societies they are inferior loca- 
tions. (3) Operator A’s location can be fixed at X dollars per year based upon 
the gross receipts realized by him there and operator B at so many dollars per 
year more based upon the gross of his locations, even though operator A may 
be a large operator having many locations and operator B is a smaller operator 
having fewer locations. Operator A may be licensed under one formula and 
operator B may be licensed under another formula, which may throw one of 
them out of business. 

This type of licensing by the various licensing groups involved could clearly 
result in discrimination and destruction of all or some of the jukebox industry. 

All of the foregoing is not merely idle speculation. ASCAP’s past history with 
respect to its own compliance with the Federal antitrust statutes has shown it 
to be far from a shining angel. Such unlimited powers as S. 1106 would confer 
would certainly lift ASCAP from its avowed position of a mere collecting agent 
to that of one of the most powerful groups in the country with a legal blackjack 
to keep the jukebox industry in line in any manner that ASCAP wishes. 

It would be no answer to say that if any operator feels aggrieved at the 
arbitrary fee charged him by ASCAP or any of the other performance rights 
societies, that he could go into court for redress. We are dealing with very 
small and unorganized businessmen who would individually find the burden of 
litigation too expensive, too prolonged, and too risky in view of the severe 
statutory penalties for noncompliance, to make litigation worthwhile. A mar- 
ginal operator might very well conclude that it would be better to sell out 
and seek some other line of endeavor where he can operate under a free and 
unencumbered system without being dictated to by a group of powerful and 
monopolistic private interests. 

The exception contained in S. 1106 with respect to the owner of one jukebox 
is presently unreal, but could very well, in and of itself, destroy the jukebox 
industry as we know it today. For example, if a location owner felt that he 
had to have jukebox music and could not afford to pay the license fee demanded 
by performance rights owners, he could very well purchase and operate his 
own machine. Every time this would be done the jukebox operator would lose 
a customer. Finally, the operator would have no route of machines. 

When we say that this provision is unreal at this time, the fact of the matter 
is that at present there are very few storekeepers or location owners that own 
and operate their own machines. This conclusion is supported once again by 
the general counsel of ASCAP, Mr. Finkelstein, who in testifying at H. R. 54738 
aus referred to above, stated at page 36 of the printed record as follows: 

“Almost no tavern owner owns his own machine. They are leased out by 
the operators to the tavern owner on some basis of distribution between them 
generally on an equal basis 50-50 of whatever nickels are taken in.” 

It is obvious therefore, that this proposed exemption to protect “the small- 
business man who owns his own machine” is a practically nonexistent animal 
and amounts to an attempt to polish up a bad apple. 

This speciously salutary provision could very well make this nonexistent 
animal a Frankenstein monster which could devour the jukebox operator and 
completely eliminate him from the business world. 

We have briefly touched upon some of the major defects inherent in S. 1106. 
May we respectfully submit for serious consideration the following statement 
which Congressman Willis made at the hearings on H. R. 5473, a bill which 
was deemed superior by the advocates of 8S. 1106 at page 370 of the printed 
record heretofore referred to: 

“Mr. Wiiuis. * * * and any time you try to disturb anything that has taken 
place for 44 years, you are going to have some explaining to do unless the equities 
are so strong and the burden is so slight that you are not going to cause an 
abrupt revolutionary change in the method of doing these in an industry. That 
is what worries me.” 
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rHE MUSI MA LIN] PERATOR AND THE SONGWRITER 


Since the ostensible purpose of this bill is to improve the lot of the songw riter 


in an financial way examination of the true relationship existing between 
sonewriters nd musik chine op itors would not be amiss. 

Let us ¢ ne t estimony of B Merrill given to the House subcommittee 
conducting hearings on H. R. 5473 on October 25, 1951. After naming four and 
more of op song hits whieh enjoyed great popularity in recent years, Mr. 
Merrill cried poverty Spenki of payments received from ASCAP, he has said 

t eAT epril d re rd asf s 

| or the uses of my song in television, in radio, in wired music, as 
1 rimances in restaurants and night clubs. My royalties from all 
tl he past 2 years for all my compositions have averaged $439.07.” 
| the on vure that Mr. Merrill saw fit to supply to that subcommittee 
wil espect to his income upon the songs which he has written. If in fact this 
was his o1 ncome from these songs, it would be a shocking figure indeed in 

of the rmous popularity which these songs enjoyed with the public 

Who wa that made these absurdly low payments to Mr. Merrill and thus 
exploited | reative abilities? Why, it was ASCAP whose system of allocat- 


ing its collections to its members, is deliberately so complicated and so biased in 
favor of some members as against others that the composer of the copyrighted 
songs such as Mr. Merrill, who produced some of the biggest hits ASCAP has 
had in 2 years, receives a mere pittance from that organization. If anything is 
going to stifle creative instincts of songwriters, it would very likely be pay- 
ments such as these doled out by the songwriters’ own society. 

llowever, we need not concern ourselves over the possibility that Mr. Merrill 
is starving in some unheated garret He and his publisher have received the 
sum f 2 eents for each record on his songs sold to the public and to the juke 
box operators, at the rate of 1 cent each. Let us take Mr. Merrill’s hit My Truly, 
Truly Fair, a great seller of about 2 years ago. This song was recorded by the 
following artists: Vic Damone, Guy Mitchell, D. James, Georgie Auld, Russ 
Morgan, Freddie Martin, Art Mooney, and Ray Anthony 

This list includes some of the most prominent vocalists and bands now per 
forming in America While we do not have the exact figures, it is fairly safe 
to assume that the sales of these records in total ran into hundreds of thousands, 
if not millions or more {nd Mr. Merrill and his publisher received 2 cents for 
each record so sold, half of which went to Mr. Merrill personally. Now, who 
purehased these records? The general public, of course. Also, tens of thous- 
ands of these records were purchased by the jukebox operators for use in their 
machines 

Let us suppose that today Mr. John Jones hears a record of My Truly, Truly 
Fair, or Mr. Merrill’s newer hit, How Much Is That Doggie in the Window, on 
the jukebox in his neighborhood tavern. His teen-aged son, John Jones, Jr., 
hears the same song on a jukebox in the neighborhood ice-cream parlor. One 
or both of them decide that they like this song and purchase a record for use 
in their home from a local retail dealer. It is clear that Mr. Merrill and his 
publisher collect 2 cents, not only from the records in those 2 jukeboxes, but 
also on the record sold to Mr. Jones or his son. It is obvious that a record in a 
jukebox of a given song creates additional sales among those members of the 
public who hear that song in a jukebox If John Jones or his son or daughter 
play a musical instrument, they will buy sheet music of the tune they first 
heard and liked through the medium of a jukebox, and Mr. Merrill will collect 
up t ts royalties for each copy of sheet music so sold. This income accrues 
without the aid of ASCAP, but with the distinct help of the jukebox operator. 

When a tune is popularized through the medium of a jukebox and there is a 
public demand to hear that song, it will be played on television, on radio, and res- 
taurants and nightelubs, and on wired music. All this will give the songwriter. 
ASCAP, BMI, or SESAC credits and will presumably entitle him to a larger 
distribution from his organization The irony of this situation appears to have 
escaped the organizations sponsoring this bill. 

It is clear from a consideration of all these factors that it is the jukebox opera- 
tor and not ASCAP which encourages songwriters by helping to give them a 
substantial financial return for their records. Both trade publications, the 
Billboard and the Cash Box are crowded constantly with advertisements placed 
by record companies, performing artists, and song publishers plugging the latest 
popular recordings. They are replete with exhortations to the music-machine 
operators, urging them to buy these songs and place them in their jukeboxes, 
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Many of the advertisements voice their thanks to the operators for their in- 
valuable aid in popularizing these records. 

On opening a recent issue of Cash Box (October 10, 1953) at random, we 
find on page 7 an advertisement placed by a publisher concerning his song, In 
the Mission of St. Augustine. To quote briefly: “Greatest jukebox hit in 
years. * * * over 120,000 sheet-music sales to date.” What does al thils mean 
to the songwriter? Simply put, this jukebox hit has yielded to Mr. Chiarelli, 
the composer, 1 penny per record for each copy sold as his share, in addition 
to up to 5 cents per copy of sheet music sold. All this from one song, which 
is still gaining in popularity and has not yet reached its peak. About $6,000 
for a starter doesn’t sound bad even with our inflated dollar. And the adver- 
tisement recognizes the great part that the jukebox operator has played, both 
directly in his purchase of records of this song and indirectly in stimulating 
its popularity in making this song a hit. 

The recording artists also acknowledge the thanks due to the jukebox operator 
in many of these advertisements. To quote in part from an advertisement 
taken on page 27 of the Cash Box by “Fats” Domino in the same issue above 
referred to, we find him saying: ‘My sincere thanks to * * * the music operators 
for their cooperation in making 12 out of my 17 releases hits.” 

We are not concerned particularly with Mr. Domino, who is an interpretive 
artist, but did not write the 12 song hits. However, the 12 songwriters, the 
parties in whom we are interested, each benefited greatly by virtue of having 
reached the hit category in sales through the cooperation of the music-machine 
industry. 

Based on the two random instances cited above, it may fairly be said that 
the jukebox operator is one of the best friends that songwriters ever had. These 
cited examples can be multiplied by the hundreds. 

To use concrete facts and figures, it has been estimated that it takes over 
12 million records to fill all the jukeboxes in this country only once. A royalty 
of 2 cents for each side goes to the publishers and songwriters or a total of 4 
cents a record. That means that approximately $480,000 in royalties will go 
to the publishers and songwriters if all the jukeboxes in the Nation were filled 
only once during a year and a record was never changed. But, of course, records 
are changed with great frequency and it is obvious that the total records pur- 
chased by jukebox operators throughout any given year runs into millions of 
dollars. 

The best figures available would indicate that jukebox operators purchase 
approximately 50 million out of some 200 million to 250 million records which are 
sold in this country annually. (See the Cash Box, October 24, 1953, p. 4; the 
Billboard, January 15, 1952, p. 1.) Under section 1 (e) of the Copyright Act 
of 1909, the writers and publishers receive the sum of 4 cents from each record 
sold which is commonly divided on the basis of 2 cents to each. Thus, the juke- 
box operators pay directly to the songwriters and publishers the sum of $2 
million each year. That’s not much of a “free ride” is it? ASCAP-licensed 
users of music, such as television and the motion-picture industry, do not pay 
more than a comparatively few dollars in the aggregate directly to the song- 
writers and publishers because they do not purchase records in quantity. In- 
stead they make an indirect contribution to the collecting agencies such as 
ASCAP and BMI by payment of royalties, only part of which reaches the hand 
of the songwriter and publisher. Further, the license fees which the television 
and motion-picture industry pay to ASCAP when taken together, did not total 
the sum of $2 million (as revealed at the hearings held on H,. R. 5473) which the 
jukebox industry pays to the songwriters and publishers without the inter- 
vention of any collection agency, such as ASCAP, which has an overhead of 
some 21 percent according to the testimony of its general counsel, Mr. 
Finkelstein. 

The jukebox industry also pays a great part in causing the payment of an addi- 
tional estimated $8 million to the songwriters and publishers each year through 
the stimulation and creation of a demand for the purchase of the records played 
in jukeboxes. 

In sum then, the jukebox operator is one of the biggest financial assets that 
the songwriter has because (a) he purchases so many records for his own use, 
and (b) he creates a widespread public demand for those records which appear 
in his jukeboxes, because he is the greatest single medium for the exploitation 
of songs and the creation of a hit tune. 
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RGANIZATION, AND PRACTICES 


ASCAP, ITS MEMBERS 


1. The Songwriter 


Although ASCAP has not thus far testified on S. 1106, it is unquestionably its 
prime sponsor, as indeed it has been for all such legislation since 1926. We can 
melude that ASCAP does not wish to place itself in the spotlight because 
of the exposes made with respect to its activities at last year’s hearings. We are 


OnLy 


not deceive and do not intend to permit them to deceive this committee. 
ASCAI"”s leaders appeared in full force presumably as spectators when the 
insta hearings were commenced We shall continue to present all the facts 


oncerning this organization to this committee; because 8. 1106 is for their benefit, 


and not for the benefit of the songwriter 

ASCAP has been peculiarly reticent in discussing its internal workings and 
with ft best of reason It is unwilling to have its membership at large learn 

it the true facts are concerning its allocation of collections. 

It is logical to ask why this should be s¢ The reason is simple. ASCAP’s 
policic re controlled by a small group of publishers and songwriters rep- 
resenting some of the largest and wealthiest organizations and individuals 

| try and they see to it that their nests are feathered. These feathers 


are plucked from the income which should rightfully and equitably be dis 
tributed to the majority of its member who are left out in the cold 

I would like to say a few words about ASCAP to clarify certain matters 
which have hot been clearly bi yught to the attention of the committee. Let 


us take songwriter Smith, a member of ASCAP, who has just composed a 
new tune He wishes to have it published and so he approaches the X Pub- 
lishing Co. X Co. agrees to publish his song and Smith assigns all his rights 


in his copyright to X, saving only the performance rights. These rights 
have previously been assigned by him to ASCAP as is required of each 
ASCAP songwriter member. Smith now has title to nothing. He will, how- 
ever, receive 2 cents for each record of his song which is sold, which sum he 
splits with his publisher, almost universally, on the basis of 1 cent for each. 
Therefore, if his song sells 1 million records, he will receive $10,000 and his 
publisher will receive $10,000 

His song is also played over radio, in night clubs, on television and perhaps, even 
in a motion picture All this entitles him to collect for these performances 
for profit from ASCAP. It would appear to the uninitiated that he should 
receive vast sums for all this from his collecting agent But the testimony 
adduced in the course of the hearings on H. R. 5473 conclusively showed that 
an average songwriter such as Smith receives a mere pittance from ASCAP 
for all his performance rights credits. Witness the fact, documented in Variety 
magazine (issue of October 10, 1951), which reveals that the 100 top ASCAP 
writers receive 56 percent of the entire songwriters’ pool This fact assumes 
great significance when one realizes that ASCAP has approximately 2,500 
members 

This committee may well wonder why no songwriter-members of ASCAP 
who are aggrieved as we have above outlined have come forward and voiced 
their protests. The answer to this query appears in the testimony of Miss 
Gloria Parker, a songwriter of many hit tunes who testified at the hearings 
on H. R. 5473 referred to above. At page 263 of the record of those hearings, 
the following statement appears 

“My songs have been recorded by Victor, Columbia, and Decea and have sold 
upward of 100,000 records. I am not a member of ASCAP and have no desire 
whatsoever to join ASCAP for so long as the present methods of distribution 
of income to songwriters prevail. This conclusion on my part has been reached 
by me from reliable information I have received from a great many songwriters 
who were and still are members of ASCAP, but who cannot express themselves 
publicly on this point for fear of reprisals by ASCAP itself.” 


B. The publishers 


The powers that have their stranglehold on ASCAP have also put into 
operation the plan of publisher distribution. As usual, the old-line entrenched 
forces use seniority as a method of assuring themselves a more than equitable 
portion of the profits. The small younger firm is in a position analogous to that 
of the young songwriter. Its interests come last. The amount which is allo- 
cated to seniority is 15 percent, or about $750,000 for 1951. 

Fifty-five percent is allocated to performance, and a vague classification known 
as availability which ASCAP does not deign to define makes up the remaining 
30 percent It may fairly be presumed that the availability refers to the coffers 
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of the 12 controlling publishing interests who receive the lion’s share of the 
publisher fund. 

In the course of the hearings conducted last year on H. R. 5473, Mr. Barney 
Young, a songwriter and a publisher-member of ASCAP, testified in opposition 
to the bill. He was in a position to see what goes on in ASCAP, to the extent 
that the hierarchy of ASCAP condescended to draw aside its golden curtain. 
Brief excerpts from his testimony follow: 

“As a publisher member of ASCAP I have found it impossible to obtain any 
itemized statement as to the amount of moneys paid to associate members and 
in my particular case, I have written * * * demanding this information and 
have received a reply dated January 4, 1952, from ASCAP’s general counsel, 
Herman Finkelstein denying this information to me” (at p. 260). 

Speaking of the distribution formula which ASCAP uses with respect to 
publishers, the following appears: 

“Mr. Rocers. Do vou know what formula they used in the distribution chart? 

“Mr. Younc. I have the formula It is pretty lengthy and pretty difficult to 
understand 

“Mr. Rogers. You understand it; don’t you? * * * 

“Mr. YounG. I wouldn't say that I could explain it 

‘The passage of this proposed legislation (H. R. 5473) would result in a few 
wealthy publishers receiving the bulk of the money received and would not benefit 
the average publisher-member or writer-member of ASCAP to any appreciable 
extent whatsoever 

“The following is a list of the members of ASCAP who dominate and control 
ts operations: 

‘The MGM and 20th Century Fox publishing interests group consisting of 
tobbins Music Corp.; Miller Music Corp.; Mills Music Inc.; Leo Feist; Para 
mount Pictures Corp., interests; Warner Bros., publishing intereses; Max Drey- 
fus, publishing interests. 

“The foregoing are the big four groups that dominate the operations of ASCAP. 
In addition there are the following strong independent firms: 

“Shapiro Bernstein, which is closely affiliated with Columbia Pictures Inc. ; 
the Mills Music interests; Irving Berlin Musie Corp., publishing interests ; Edwin 
H. Morris & Co., Ine., publishing interests; Bourne Inc., publishing interests; 
Carl Fischer, Inc., publishing interests; G. Schirmer & Co., publishing interests ; 
Bregman Vocko & Kahn, publishing interests. 

“The above dominating dozen, in my considered judgment, and based upon 
certain information that I have been able to ascertain, received 80 to 90 percent 
of the distributive share that goes to publisher-members of ASCAP. I challenge 
ASCAP to come forward with precise figures, showing to whom, among the 
publishers, as well as the writer-members, payments are made and the exact 
share paid to each, to prove my statements incorrect” (at pp. 260-261). 

Needless to say the challenge contained in the last paragraph was never met 
by ASCAP in rebuttal. As a matter of fact, only recently an article appeared 
in Variety magazine (August 19, 1953, issue), the so-called Bible of the Enter- 
tainment World, which goes a long way toward substantiating Mr. Young’s 
testimony. 

To quote in part: “In face of a drastic dip in pop sheet sales over the past 
decades, the major music publishers are currently in top financial shape, probably 
the soundest in their history. While the medium and small firms are still gasping 
to stay alive, the 6 or 7 top publishers have found a more solid operational base 
which doesn't depend on the vagaries of the pop market. * * * 

“The secondary foundation for the firms is their take from the American 
Society of Composers, Authors, and Publishers. The Warner Bros. Holding 
Corp. now collects slightly over $1,200,000 annually from ASCAP, tops for all 
publishers, while a half dozen other major firms collect $500,000 or over from the 
society. This coin is enough, or more than enough, to cover basic operating 
expenses.” 

Parenthetically, it is interesting to note that the blanket license arrangement 
which ASCAP has with the radio networks yields approximately $11 million 
annually, while the licensing arrangement with the entire motion-picture industry 
vields approximately $500,000 annually. When one considers the fact that the 
giants among the publishers in ASCAP are the motion-picture interests which 
control many publishing firms, a rather ugly picture emerges in stark detail. The 
collecting agent does not appear to be too diligent when it comes to collecting 
from itself. It is not our intention to further gild that tarnished lily which passes 
for a fair break for the average songwriter and average publisher in ASCAP. 
The facts we have marshaled above are eloquent in themselves. 
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What kind of fair deal could the jukebox operators expect from ASCAP in the 
event that S. 1106 becomes law? Baldly stated, ASCAP is now operating under 
a consent decree obtained by the United States Department of Justice. It is a 
monopoly and has been a monopoly, and not a very benevolent one at that, and 
even with governmental checks it plunges ahead to increase its domain and power. 

We shall not burden this statement with all the details of ASCAP’s unsavory 
past, but reserve the right to present supplementary facts concerning the organi- 


zation which stands to gain most from 8S. 1106 
A CONSIDERATION OF TESTIMONY GIVEN BY HE PROPONENTS OF 8. 1106 


Hearings were held and testimony was given on behalf of S. 1106 on July 15, 
1953. Six songwriters and four attorneys presented the affirmative case to this 
committee 

A careful perusal of this testimony reveals the same old chestnuts in brand 
new shells. In the main, it is the same old song that has been sung by ASCAP 
in 1947 and 1952 with the same old lyrics. The principal vocalist thus far is 
different, however We find BMI instead of ASCAP front and center, but the 
tune =f rendered off key. This tone deafness, no doubt, runs in the family 
of performance rights societies Very little that is new has been added, and 
that principally consists of some erroneous conclusions about 10-cent play and 
the econon situation of the jukebox operators 

Let us consider some of their contentions in detail: 

1. S division 1 (« of the Copyright Act and its enactment It is amazing 
to read the record of the July hearing and find that the proponents of S. 1106 
failed to learn one single thing from the exhaustive testimony given just last 
year in the course of the hearings on H. R. 5473. 

Thus, we read: “It (the exemption) was inserted in the 1909 Copyright Act 
at a time when coin operated music machines were very primitive affairs, with- 
out electronic amplification and recordings. 

“I believe in those days you put a little earphone to your ear and heard the 
music testimony of Robert H. MacGimsey ). 

: because most of these penny parlor machines, and practically all of 
them, were the machines where people put earphones to their ears, and it was 

private rendition between the machine and the chap who put his penny in 
the tand listened to the music” (testimony of John Schulman). 

At least Mr. Schulman should know better, having attended and testified at 
held last year and those held in 1947. None is so blind as he who 
would not see, and all that is required would be a reference to the following 
colloquy which took place at page 364 of the printed record of the hearings held 
on H. R. 5478 

“Mr. CARMICHAEI * * the present-day jukebox * * * was not known at 
the time that the act was enacted. They had no similar device then. 

“Mr. WILLIS. You would be surprised, I know and I know you are conscientious 
in what you are saying, but you would be surprised if you read the exhibits that 
have been put forth before us. 

“Mr. CARMICHAEL. I understand Congressman that there were various things 
that you listened to through tubes. 

“Mr. WiLiis. I am not talking about ears: I am talking about horns as big as 
that table. I am not talking about the phones around your hearing apparatus. 
1 am talking about a great big horn, and the regular slots of today, the same 
principle, the same device, and all that. I am not talking about the distribution 
being far less.” 

ASCAP, BMI and the rest can deceive themselves, but it is unconscionable on 
their part to try and deceive this committee 

Another old, but not sweet refrain running through the proponent’s testimony 
in their contention that subdivision 1 (e) constitutes a “free ride” (testimony 
of Dorothy Stewart, Sudrick Porter and John Schulman), an “existing loophole” 
(testimony of Robert MacGimsey) an “anomaly” (testimony of Sudrick Porter) 
and a “fluke” (testimony of Sidney Wattenberg). These statements are all 
tied up with a contention that in 1909 Congress could not have envisioned the 
growth of the jukebox industry to its present extent. 

Messrs. Kaye and Wattenberg, among others, claimed that in 1909, the coin 
machine industry was a very, very small, insignificant proposition and that 
Congress could not have visualized its growth. 

All this is tied in with their contention that “We are not asking that there 
be created a new right,” (testimony of John Schulman) and, “* * * we are not 
asking here for the creation of a new right” (testimony of Sidney Wattenberg). 
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What does all this add up to? What they are saying is that Congress in 
1909 created an exemption in favor of jukeboxes when the industry was tiny, 
eould not have envisioned its growth, that music could be heard by only one 
person at a time through earphones (this has already been refuted), and that 
supposedly ill-considered action created a loophole and so forth. 

At the same time the proponents of S. 1106 say that they are not asking for 
the creation of a new right. ‘Taking this latter point first, it requires very 
little thought to arrive at the conclusion that if they require no new rights 
they can get relief under their old rights. Then, why did they come before 
this committee and what are they asking for? 

To lay all these questions at rest, let us briefly consider just what rights 
were or were not conferred under section 1 (e) of the Copyright Act of 1909 
and under what circumstances that section was adopted. 

The Copyright Act of 1909 created a mechanical royalty of 2 cents per song 
on the manufacture and sale of a phonograph record. Prior thereto, as here- 
tofore explained, a record, under the Apollo-Smith case was held not to be a 
copy or a reading and hence, no royalty whatsoever attached to a phonograph 
record in favor of the songwriter and/or composer. The creation of this new 
right was modified and limited by the following restriction: The songwriter 
could, if he wished, withhold his consent to the use of his song in a phonograph 
record. However, once he gave permission to any particular record company 
under any arrangement he could make permitting the manufacture and sale of 
his song, any other record company, without previous permission from the 
songwriter or copyright owner, could manufacture records on the payment of 
2 cents per tune. This wise restriction was incorporated in section 1 of the 
Copyright Act to prevent the creation of a monopoly in one manufacturing cor- 
poration and has proved to be a very salutary law. 

Another new and distinct right was also created by the adoption of section 
1 (e), wherein for the first time the copyright owner of a song was given an 
additional royalty in a phonograph record, to wit, a performance right when the 
song was used for public performances for profit. This right, however, was 
limited and restricted when the record was played in a coin-operated machine and 
where no admission was charged to the place where the performance occurred. 

This latter right was a new right that had never existed before. As stated 
before section 1 (e) was adopted after long, careful, and wise consideration, 
and with full awareness of the existence of a flourishing coin-operated phono- 
graph industry. 

For the proponents to continually repeat that section 1 (e) is an anomoly and 
an “anachronism,” a “fluke” and a “windfall” as a result of which the jukebox 
operators are receiving a “free ride” is to put it charitably, the most unlegal 
language that attorneys can use, and, granting sincerity, shows a lack of research 
and comprehension with respect to the Copyright Act of 1909. 

Creation of this new performance right was a great milestone in protecting 
and compensating the songwriters of this country. It in no way deprived them 
of anything which they had had before, but on the other hand extended their 
rights materially. It is certainly sophistry for the attorneys representing the 
proponents of this bill to state repeatedly before this committee that they are not 
seeking a new right by eliminating the exemption contained in section 1 (e). 
They definitely seek here the creation of a right that has never before been 
granted to them. , 

The proponents of this measure have sought to impress this committee with 
the fact that last year the Congress corrected what seemed to be a very unfair 
and inequitable provision by creating a performance right in poetry and liter- 
ature, and used this fact as a further argument for the passage of S. 1106, 

We are in full accord with what Congress did with relation to poetry and 
literature, for in that instance the Copyright Act of 1909 through an oversight, 
omitted from performance rights, poetry and literature and conferred only per- 
formance rights on drama and dramatic works. On the other hand, the 1909 
act specifically, by its very language, intended to exempt, from the operation of 
performance rights, phonograph records that were played on coin-operated ma- 
chines where no admission was charged for the performance, Last year’s action 
merely placed poetry and literature on a par with drama and dramatic works. 

2. Economic circumstances of the jukebox operator—With respect to the 
testimony of John Schulman, attorney for the Songwriters Protective Associa- 
ticn and the Authors League of America, we wish to point out the statisties he 
adduced before this committee, and the conclusion based on those figures that 
the industry could well afford to pay a royalty such as is sought by this legisla- 


oo 


tion. Commencing on page 33 of the record of these hearings, he stated in effect 
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that the profit margin of the operators engaged in the jukebox business runs 
about 24 percent of the take and amounts to about $30 million a year. He 
Chastises this industry for pleading poverty. If the $30 million a year that Mr. 
Schulman thinks is so enormous is divided by the 10,000 small-business men en 
gaged in this industry, he will find that the average operator earns $3,000 each 
year, which are the approximate figures submitted by the opponents of H. R. 
6473 and which were based upon a survey made by the distinguished accounting 
firm of Price, Waterhouse & Co. These figures and facts have never been refuted 
or challenged by any testimony of the proponents and hence, must stand as cor- 
rect and true rhe Price, Waterhouse firm further showed, on the basis of the 
amount sought in H. R. 5473, that even with a statutory ceiling, it would cost the 
operator the sum of $1,560 annually We submit that $1,560 taken from a net 


income of ittle more than $3,000 a year is an unfair and confiscatory figure 
that would absolutely destroy the jukebox operator and drive him out of business. 
S. 1106 does not even pretend to limit the royalty payments to $1,560 per year 


per operato 

With regard to the testimony of Sidney Kaye, the attorney for BMI, another 
large performance rights society, we respectfully wish to point out the follow- 
ing: Commencing with page 55 of the record of these hearings, he conveys the 
impression that if the exemption of the 1909 Copyright Act in favor of juke- 
boxes was removed the operators could sit down with ASCAP, BMI, SESAC, and 
other performance rights societies, as well as individual copyright owners whose 


music they ight have to use, and “bargain with them in good faith in an effort 
to reach an agreement on compensation which would be compensatory without 
being onerous.’ The impression is conveyed that we could arrive at a reasonable 
figure. Coming from Mr. Kaye who was the genius behind the scenes which re- 


sulted in the creation of DMI, it is hard to believe that he could be guilty of 
trying to convey such an impression. His group were and are the powerful 


broadcasting stations of the Nation. They were giants compared to the Nation's 
yperators who are pygmies and lilliputians both financially and organizationwise 
and still the radio interests could not, for years and years sit down and bargain 


with the powers that were and are ASCAP. As a matter of fact, the radio 
industry and ASCAP are still engaged in bloody and costly battles. As a result, 
BMI came into existence and for a long period of time none of the ASCAP 
catalogs were used by the stations during the fight. The members of BMI found 
that you could not do business with ASCAP on a reasonable basis unless you 
created a competitive organization which took much money and a long time. 
The jukebox operators have not the money nor can they afford the disruption 
to their business that such a fight entails, although, perhaps they too will be 
forced in the long run to create another performance rights society by ways and 
means that are not too clear at this time. 

We know that Mr. Kaye is quite familiar with the history and activities of 
ASCAP. Can he forthrightly inform this committee as to whether the following 
users of music have ever been able to sit down with the powers that control 
ASC AP, bargain fairly and freely, and arrive at a reasonable license fee. 

(a) The Broadway theaters showing films and using live talent. 

(b) The industrial users of music 

(c) Wired music users. 

(d@) Ballroom operators. 

(ec) The exhibitors of motion-picture films in theaters. 

(f) Radio broadcasters, Mr. Kaye’s own clients. 

(7) Television broadcasters. 

I respectfully submit that the answer would be an emphatic “No.” 

All the above-mentioned users have had to resort to expensive litigation pro- 
tracted over periods of years and in most instances have not been able to arrive 
at reasonable license fees. 

I further submit that the jukebox operators are not equipped, either financially 
or organizationwise, to obtain a fair and reasonable performance license fee where 
other more powerful users have failed. 

We are opposed to any bill that will eventually require protracted and expensive 
litigatior We neither have the resources or the assurance that even after litiga- 
tion, the heavy financial burden and the drastic administrative rights conferred by 
this bill will be alleviated. 

With regard to Sidney Wattenberg’s testimony commencing at page 45 of the 


re 
record, the following colloquy took place: 
“Mr. Green. Pardon me, I might interrupt there. It may be on the point that 
the Senator was speaking about, in relation to the possibility of ASCAP being 
somewhere in this as an agent or collector of fees and licenses under this bill. 
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Isn’t there a possibility of that, and if so isn’t there also a consent decree under 
which they operate, to say they can go so far and no further? 

“Mr. WATTENBERG. Yes. I would say that a majority of the publishers of the 
associations, I represent are members of ASCAP and they could clear this right 
through ASCAP and they probably would. ASCAP does have a consent decree. 
As I understand it, if users cannot make what they feel is a reasonable deal with 
ASCAP, that is subject to review 

“Mr. GREEN. That is in the consent decree relating to ASCAP at the present 
time? 

“Mr. WATTENBERG. I understand it is. Some of the members of the association 
are members of other societies.” 

It is respectfully submitted that Mr. Green and Mr. Wattenberg both are mris- 
taken as to the remedy provided under the amended consent decree entered into 
by the United States Government and ASCAP on March 14, 1950, under which 
ASCAP is now operating. The jukebox industry not having been a party to the 
action, nor having been a licensee of music when the consent decree was entered 
into, does not have the right to petition the United States district court to fix 
reasonable license fees for the use of the copyright music controlled by ASCAP, 

CONCLUSION 

The proponents of this measure have failed to make out a case for amending 
the last paragraph of subdivision 1 (e) of the copyright law of 1909. They have 
shown no grounds, either legal, equitable, factual, or financial as to why a 
law which has worked equitably and fairly to all parties for more than 44 years 
should be amended or repealed. 

Wherefore it is respectfully urged that this committee should do what so many 
of its predecessors have done with similar bills to destroy the exemption in favor 
of jukeboxes by not recommending 8S. 1106 for passage. 

Mr. Levine. I say I feel a very heavy duty of responsibility because 
I represent 10,000 operators throughout the country who feel that I, 
as their attorney, should not leave a stone unturned because their ver Vy 
livelihood is threate ned by the possible passage of this bill. I will 
try as much as possible not to repeat some of the arguments that have 
been made, but in all honesty and truthfulness, Senator, the proponents 
of this measure have done nothing but repeat the same arguments since 
1926 when the first bill was introduced to eliminate the exemption 
that was incorporated in the famous act of 1909, that is, the Copy- 
right Act. 

Senator Witry. You are a lawyer, I presume ? 

Mr. Levine. Yes. 

Senator Witey. You are talking to the court now and not the jury. 
Answer this question: Why should this bill not be passed? One, 
two, three, four, and five—give your reasons. 

Mr. Levine. This bill should not be passed because, in the first place, 
it is a vague and unworkable bill and impossible of performance, and 
it lays such a heavy financial and administrative burden on the oper- 
ator that it will destroy the jukebox business as we know it today. 

Senator Witry. Now take that statement apart. Those are mostly 
conclusions. Now show why. 

Mr. Levine. The bill imposes the paren of royalties on several 
classes of people as the bill reads. It charges the owner of a juke- 
box, the man who services a jukebox, the man in whose establishment 

. jukebox is played, and, by inference, it even charges the player that 
raha insert a nickel in the jukebox to ‘ iy a tune in the event that 
the law is not complied with after it is passed. As you well know, 
Senator, the penalty provisions of infri ingement of copyright are very 
severe. It imposes a penalty of $250 to $5,000 on any violation, 
whether wittingly or unwittingly, intentionally or unintentionally 
committed. This in and of itself poses a very serious question which, 
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by operation of law overnight, can overnight create thousands and tens 
of thousands of violators of this law. We think it is bad for that 
reason. 

Now, ASCAP, who has been sponsoring this legislation for years, 
has put in this bill an exe mption or an excepuion, I might say, that 
the rovalties would not be charged where a single jukebox is owned 
by one person. I say to you that that is an unrealistic exception, and 


t doesn’t exist. As a matter of fact, we can quote Mr. Finkelstein, 
who in testifying before the House Judiciary Committee stated—he 
was and is the general counsel of ASCAP—he stated, “Practically no 
uke b xyes are ow ned by mdi idual persons ‘s 


Before I go further I want to point out to the Senator that the 
| 47, on which extensive heat Ings were held over a period 
of 6 weeks, and in the course of which I testified, was a bill to repeal 


outright the exemption that was placed in the 1909 act. This McCar- 
ran bill is substantially the same bill as the Scott bill, but for the ex- 
cep on that | eo ape about. 

No V. wh n I say » bi islhness coule | be destroyed if this bill were 
passed, I can point to ‘that exception and say this: The jukebox has 
become an out tanding American institution. It you are familiar 
with the tavern business, you will find that a jukebox has become 
practically indispensable to the ope ‘ration of a tavern. They need 
music and the ean’ afford any other type of music. In fact, they 
make money out of the jukebox business. I am talkine about the 
tavern owner. The financial burden which this bill would impose- 


and we are not talking theoretically now, Senator—the thing they 
sought under ~ Bryson bill, you had the figures before you, were 
$12,480,000 a ye based on the infinitesimal figure of 1 cent per week 
per s ide of the re ed. 

They have been putting out featured articles in all papers through 
out the country in the last 8 months or so in which they said they 
have been discussing the workings of this new McCarran bill and 
intend to charge $20 a year per machine. We don’t know with whom 
tney have d scussed It. They have not discussed it with us. 

Senator Witey. Who is “they oy 

Mr. Levine. ASCAP, the sponsors. The fact of the matter is this: 
That at $20 a year, and there have been estimates of jukeboxes, ac- 
cording to them, of 550,000 jukeboxes, that would equal the sum of 


$11 million per year. Eleven million dollars per year from this 
dustry is a staggering figure I just want to point out how stag- 


gering it is to you. When John Schulman, who has been the chief 
counsel for the proponents to date, although he does not represent 
ASC AP, testified on July 1 15, he took the figures and presented them 
to Senator Jenner. He stated that according to the surve y of Price 
Waterhouse it showed thai at our industry made a net profit of $30 mil- 
lion, and he proceeded to chastise the j jukebox industry as to why they 
could not pay a royalty with that hauls profit. 

That conclusion sounds impressive, but if Mr. Schulman divided 
$30 million by 10,000 operators, he would find that the average opera- 
tor makes $3,000 a vear, and that the Bryson bill, at the rate of over 
S12 million a vear, called for the average payment from each operator 
of $1,560 a year. 

Now, when you take $1,560 a year from a net profit of $3,000, I leave 
t to any reasonable person in the world to answer whether that is a 
reasonable figure to pay for performance royalties. These figures are 
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ASCAP’s. I don’t want to go into the technicalities. But ASCAP 
is only one performance rights society that could charge $20 a year, 
and even if we didn’t have to go through the ramifications of comply- 
ing with the bookkeeping features, although there is nothing in this 
law that would prevent them from imposing that kind of collection 
method we would then have to go around and do business with the 
former enemy of ASCAP, BMI. They are also a performance rights 
society, and possibly we could make a better deal with them. We 
might get them for $10 a year. But there is another very important 
performance rights society in this country, and that is the SESAC. 
SESAC is a smaller echelon, but maybe we can do business with them 
at $5 a year. You can very well see that if we have to make deals with 
only those three, we would be in a bad position. 

However, under the law, under every angle of the law, there is 
nothing to stop the French ASCAP society from making its own 
collections, pulling away from ASCAP under the foreign consent 
decree, and collecting on songs such as “Moulin Rouge,” and C’est Si 
bon,” which were tremendous hits. We would have to take a license 
for them. Because of the way our business is constituted we have to 
eventually use every song in our jukebox that gets to the status of a hit. 

Now, in addition to that fact, there is nothing in our law that 
would stop any individual owner of a copyright that was not aflili- 
ated with anyone of these performance rights societies from writing 
a song, getting it published, having it recorded, making a hit out 
of it, selling it to every jukebox operator in the country, put them in 
150,000 jukeboxes, hire a staff of attorneys, and go around suing 
every jukebox operator for an infringement. That is not a theoretical 
situation. 

Senator Witry. Are you not in favor of the law business? 

Mr. Levine. Yes. But the ethics of my profession are such that 
I have to protect the client that I now represent. 

That is not so theoretical, Senator, because sitting at this table is 
Mr. Arthur Fisher, the Register of ¢ i ce rs from whom you will 
undoubtedly hear later. He has appeared in every hearing that I 
have appeared in since 1947, and has sc elaleeanelel and emphatically 
espoused the cause of ASCAP through the years. I expect he will 
do so again today. He will tell you how many hundreds of thousands 
of copyrights are filed in his office each year, of songs. And he knows 
and 1 know that a great many of that number of songwriters that 
are not affiliated with any of these well-known performance rights 
societies. 

Senator Witry. Do you bring him up here or does he bring you 
up here ¢ 

Mr. Levine. He brings us up here. I want to say this in that con- 
nection, Senator. We are a very small organization although we 
call ourselves Music Operators of America, Inc. 

This organization came into being immediately after hearings on 
the Scott bill in 1947. It was a question of survival or not. And 
when these hearings come up vear after year, I am ashamed to tell 
you how hard it is for us to raise enough money to bring witnesses 
from California, Montana, Minnesota, Ohio, and New York to defend 
ourselves against these constant harassments, which the ASCAP 
people have a perfect right under our Constitution to make each year. 


40480—54 8 
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It is so hard for us to raise funds for one reason only, Senator, and 
that is because these people have no money. On July 15 when I ap- 
peared before Senator Jenner, I made an application for an adjourn- 
ment of the hearings. I told him that we would like to have a date 
set in advance so that we could have a real full-dress hearing, present 
cur facts and evidence, and answer every question that might be put 
to us fairly and openly without hiding anything. and asking the 
Congress once and for all to reject this bill in language so firm that 
ASCAP will never again put us to this expense of coming here be- 
fore you. The copyright law, as you have been told by Mr. Chaffetz, 
was enacted in 1909. There have been repeated efforts in every Con 
eress since at date to repeal this exemption. The Congress has re- 
fused, and a law that has worked so well for every segment of the 
ndustry must have some merit to it. The unpopularity of the 


ASCAP’s attempts must be deserved. I would just like to state to 
vou what Mr Willis stated when the hearings were before him and 
when he saw the whole picture emerging as we had testified. I can’t 


tind the quote for the time being, and I don’t want to waste time, but 
he says when a law has been on the books for some 44 years before 
Congress changes ar act like that it will be absolutely necessary for 


thie proponents of the measure to show inequities so severe, and it will 
lso be necessary for them to show that the other side can well afford 


[O pas this charge because we do not want to make revolutionary 
inges in an Industry after a law has been tested and tried so long. 


I will say this at this point: A statement has been submitted to this 
record, because | received a letter and a copy of the statement, by the 
record industry. The record industry in 1952 appeared here, and 
every major company sent a representative, in opposition to the 
Bryson bill. They are repeating their opposition in their statement 
filed with this committee. The reason for that— 

Senator Witey. Justa minute. Did you say the record industry ? 

Mr. Levine. The record industry. 

Senator Wirtrey. Be a little more definitive as to who constitutes 
the record industry. 

Mr. Levine. The record industry is composed of the record com- 
panies that manufacture the records. They produce and manufacture 
the records which we buy. 

Senator Witey. Who are they? 

Mr. Levine. Well, there are a number of companies. But they are 
companies like Victor, Decca, Columbia, Capital, Mercury, London, 
and ever so many that I cannot name. There is a statement filed 
here, I am told, because I received a letter and I have a copy of the 
statement — 

Senator Witry. Do you have it? 

Mr. GREEN. No, I believe not. What is the letter, Mr. Levine? 

Mr. Levine. The letter was to me from the attorney of the record 
ndustry association. This is a copy of the statement he sent to me. 

Senator WILry. Might I cet the name of the organization? Who 
else appears in opposition in the nature of an industry or a group 
outside of, first, those who manufacture the machines, and those who 
own and operate the machines, and now the record industry 7 

Mr. Cuarrerz. The distributors of the machines are represented 
here, the wholesalers, the people who buy from the manufacturers, 
and then Mr. James Donovan, one of the witnesses who will speak later 
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on, represents the National License Beverage Association, represent- 
ing the tavern owners, the people in whose establishments many of 
these machines are operated. 

Senator Witry. Are there any other groups? 

Mr. Cuarrerz. I think that takes account of all the groups. 

Senator Witxy. I remember testimony given a few moments ago 
by my distinguished man from Wisconsin, Mr. Pierce, where he read 
something there in which he made the point that this might open up 
the gateway to attempts to charge for washing machines and so 
forth and so on. and books, and so forth. 

Is there anyone representing those industries that feels it might 
be an open sesame to something else? I just want to know. 

Mr. Cuarrerz. There are none here. I might say we have tried 
to confine, following your wish, Mr. Chairman, the opposition as far 
as possible and to limit it to those who feel that they must have an 
opportunity to express themselves on this particular bill. 

Senator Witry. What I would like to do, and I want to say this 
because I want to finish this today, is to have all those that are repre- 
senting, file a very short, brief, not an extended argument, but after 
we close the hearings file a brief, that will be made a part of the record 
setting forth, as I said before, succinctly and logically their position 
for and against this measure. In that way it puts us in a position 
where this committee, when it gets a report from the subcommittee, 
can probably devote a half hour or so to knowing what it is all about, 
if I can make my point clear. 

The trouble with practically all legislation is that it is complicated 
by the human mind in the explanation of the same, whereas it should 
be made simple. That can be done, possibly, by these very short briefs 
that I suggest. Carry on. 

Mr. Green. May I interrupt for a minute, Senator? 

Senator Winery. Yes. 

Mr. Green. Mr. Levine, you stated that this statement by John W. 
Griffin had been submitted to the committee. At what time? 

Mr. Levine. I received a letter on Friday enclosing a copy of this 
as the statement which was going to be presented to the committee 
and I assumed it was here. 

Mr. Green. The reason I asked you is I hadn’t seen it before and 
I wondered about it. 

Mr. Levine. It may be here this morning. I don’t see a representa- 
tive here, but they submitted the statement. They are relying on the 
testimony that they gave so fully in the House Committee, which I 
refer to at this time and I wish the committee to refer to it. 

Mr. Green. Do you desire this statement to be entered into the 
record / 

Mr. Levine. I will enter that if you haven’t one. 

Mr. Green. I have not one as yet. 

Mr. Levine. All right. 

Senator Wiry. Is this the only statement from that industry ? 

Mr. Levine. That is right. But they are relying on their former 
testimony. 

In addition to that, we have the National Tavern Owners Associa- 
tion that represents many taverns throughout the country that are 
here and opposing this legislation, as I understand it. I think there 
will be a representative from that organization to testify today. 
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Senator Wiiey. If the original statement comes in from Mr. Griffin, 
then it will be made a part of the printed record. Otherwise we can- 
not take simply a COpy as his statement 

Mr. Levine. I have a letter accompanying that which I left in my 
rooln. 

ator WiLry. Well, the original will come, undoubtedly. 

My . Levine. Fine. 

Che statement of John W. Griftin — on p. 137.) 

The Scott bill, as I "ne, was the same bill as this bill. And then 
came the Bryson bill. Th » Bryson bill imposed a celling as to how 
much the ASCAP people, the BMI people and the other people could 
mpose on the jukebox industry for performance oneal In testi- 
fying for the Bryson bill, the general counsel, my good friend Herman 
Finkelstein stated: 

Now this Dry son bil 
which was emphatically rejected by the House of Representatives 
Judie lay Committee 
is a far superior bill to the Scott bill 

On page 37 of the printed record, he stated as follows: 

The bill that is now presented is one that takes into consideration the problem 

f the jukebox industry far more than any other bill previously introduced for 
utright repeal, because this bill does have a statutory measure of the value of 
the use which would apply in the absence of agreement between the parties 

And he continued on page osStosav: 


I think we live in a practical world and we must be practical. I think outright 
repeal would create many problems, 

I subscribe 100 percent tothat statement. The repeal of this exemp- 
tion under this McCarran Act would be impractical. It would present 
so many problems as to its enforcement. 

Now, ASCAP. on July 15, through its—well, it is not technically cor- 
rect to say ASCAP, you might say the voice was the voice of J: cob, but 
the hand was that of Esau, because John Schulman took the front and 
center and went on stage advocating the passage of this bill. Sidney 
Kave, of BMI that Mr. Chaffetz spoke about, stated, amazingly 
enough: “What are you people worried about the amounts for ¢ Afl 
vou have to do is to sit down at a table,” and he wanted to create the 
unpression to this committee that all you would have to do is to sit 
down at a table and arrive at a fair, as he put it, bargain with them in 
eood faith, “in an effort to reach a1 agreement on compe nsation which 
would be compensatory without being onerous.’ 

Coming from Mr. Kaye, that is an amazing statement. If he were 
here today, and I don’t see him, I would ask Mr. Kaye, whom we know 

quite familiar with the history and activities of ASCAP, he was 
the genius, the legal ge mies behind the creation of BMI, the competing 
society of ASCAP, and watches every move they have made since 
1939. IT would like to ask him did ASCAP sit down with such organ- 
izations as BMI and bargain fairly and freely and arrive at a reason- 
able license fee? Did ASCAP arrive at a reasonable license fee with 
the Broadway theaters showing films and using live talent, with the 
ndustrial users of music, with the wired music users, with the ball- 
room operators, with the exhibitors of motion picture films in theaters, 
with the radio broadeasters, and the television industry ? 1 respect- 
fully submit that this answer would be an emphatic “No.” 
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Since I prepared my statement in chief, I had compiled a history 
and narrative of the ASCAP activities, and this includes practically 
every user from whom they have collected performance license fees. 
L have compiled statements that appeared in Variety, the bible of the 
entertainment world, in the Billboard magazine, and from other 
sources, in which, starting with 1939, with all these independent users, 
they have gone through the courts in expensive litigations that lasted 
over many, many years, sometimes as high as 10 years, in an effort to 
be able to sit down with ASCAP and arrive at a reasonable fee, and to 
this very day they have not succeeded. I have all these annotations 
and I am going to offer this paper in evidence. I would just like to 
make the conclusion that I have here for a minute or so, 

“It is well known that the radio industry invested well over one mil- 
lion dollars at the end of 1939 and early 1940 to organize Broadeast 
Music, Inc.” I will go further to save time. Despite the tremendous 
efforts of the television indust ry, this is going in the courts right to 
day. Lasting over years, they have yet not arrived ata bargain. They 
have yet not arrived at a bargain with BMI that is satisfactory, 
despite the entry of a consent decree in 1941, which was amended in 
1950, and despite the force of the Government to try to put this ad- 
judicated, illegal monopoly into line, and despite BMI’s creation of 
a competing organization, those two factions, as of this date, have not 
vet gotten together. 

The television industry is now in court. Every one of these cases 
went into court and the litigation took time, effort, and a lot more 
money than the jukebox industry is prepared financially to give, or 
organizationwise to fight effectively 

The foregoing illustrations indicate that at times music users have 
extreme difficulty in negotiating with ASCAP, not onlv before 
ASCAP S1ons antitrust decrees, but even thereafter. It has been nee- 
essary for executives, committees, and attorneys to spend countless 
hours, spreading over months and vears, to negotiate agreements with 
ASCAP. This has often involved extended litigation and the total 
costs in time and money are staggering. Perhaps one of the main 
causes for this was best revealed by the late John Paine, at the time 
that he was general manager of ASCAP. An editorial in the Bill- 
hoard magazine read as follows: 

Paine expressed the belief that ASCAP has been operating on a basically 
inhealthy and unbusinesslike philosophy for years. “If we spend,” said Paine 
in effect, “one-tenth of the money we now spend in costly litigations on a solid 
educational campaign we would collect far more money with far less trouble than 
we are now able to do.” 

Business managers of ASCAP said to live entertainers in theaters if 
they don’t pay the live entertainment rates, there would be no live 
entertainment in theaters, and that is the way they threatened the 
theaters. 

Now, I say to you we are a group of small-business men, not very 
strongly organized. It would be impossible for us to go into court with 
ASCAP and get any satisfaction. This is a history of ASCAP that 
extends over 15 years and there is nothing in their movements on ac- 
tivities to indicate they have changed their policies. We cannot af- 
ford to take the risk of trying to sit down and bargain with them and 
arrive ata fair performance fee. And to elaborate, when Sidney Wat- 
tenberg, the attorney for the publishing firm, was here on July 15 
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and there was a colloquy between Mr. Wattenberg and Mr. Green, the 
counsel for this committee, it went something lke this. This is on 


page a of this record: 


Mr. G N. Pardon me, | ght interrupt there. It may be on that point that 
the Senator was speaking about, i relation to the possibility of ASCAP being 
omewhere il this as an agent or collector of fees and licenses under this bill 

bility of that. and if s« sn’t there also a consent decree under 
te, to sav the can go so far and no further‘ 


Mi \\ ittenberg ll effect Salad Ves, 
‘° : leeree here : 5 t | ‘ps 
if the consent decree here, and I sav to you read 


have 1 COpy ( 
t careTully, 11s both Mr. Green and Mr. Wattenberg were mis 
Linke Phe ea en cmacasa could not vO In and petition the Atto1 


ney General unde the consent cle ree to fix a reasonable license fee. 
They were not parties to the action and this gives the right of parties 
to the action to make that application. 

hey, at the time this decree was entered Into, Were hot users 1n the 
legal and technical sense and Only could become users if this law were 
enacted. We are not raising bogeymen here, Senator. We have 
studied this problem for vears. We fear the results if this bill is 
enacted Into law. We waht to do everything in our power to avoid 
that catastTo} he. 

I would like at this por to introduce and make a part of the record 
the narration of the history of ASCAP activities. I would like to 
make that supplementary statement a part of the record if the Senator 
has no objection, because it does show the impractical problems we 
are faced with. 

Senator Winey. I realize that, the point is that you cannot deal with 
the animals, as you call them. 

Mr. Levine. They are very nice people, personally. I know them 
all. 

Senator WiLry That. you think, sustains that position ¢ 

Mr. Levine. Yes, it definitely does. 

Mr. Green. What would be the difference in the position, Mr. Le- 
vine, if you dealt directly with the composers ? 

Mr. Levine. Well, it would be just like the difficulty with the Bryson 
bill in trying to determine who was the composer. As a matter of 
fact, it is conceivable that if this bill were passed, we might question 
the constitutionality of ASCAP to go in and deal with the operators, 
just like the moving picture theaters did in the famous Liebell decision 
where Judge Liebell declared ASCAP in that method to be an illegal 
monopoly. 

We don’t want to anticipate that. You couldn’t deal with the 
composers. There are thousands of composers. It would be un 
workable. You would have to deal with ASCAP, BMI, SESAC, o 
SAC EM or the other European societies. 

If they wanted to they could break away because of the bananza 
that this bill, they thing, would produce. Mr. Chaffetz clearly pointed 
out that we don't think this bill will at th one penny. If it pro- 
duces anything it will destroy us. We feel it will destroy us. We feel 
this way, that this bill is most ob jectionab le to the new songewriter, 
the small composer, and the small record company. They would = 
it —_ ‘rers because it has been established beyond any shadow of : 

loubt that the jukebox is the greatest medium for the deeatvation 
( of music and the e Xp yloitation of a song to the point where it becomes 
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t hit. That money that they get from the sale of records is an im- 
hiaiiod payment, almost, whereas performance rights, even though 
they may not deprecate the value over a period of years, takes years 
and years to establish. We say this, that the song is published, its 
copyright is given to a publisher, it is given to a record company, it 1s 
recorded and then it is put on the jukeboxes. We buy them. We are 
the tremendous buyers and users of the records. For every record they 
cet 4 cents and the figures are $2 million direct payment. 

I would like to introduce this exhibit to prove that we buy 50 


mill Oh records a year. Those statistics were also found hh the Bill 
board Inhagazine, as my statement points out, and are corroborated. 
(‘The material was filed.) That means that we paid them $2 millon 


clirectly, in the total sales of 250,000,000 we stimulate the sale of an- 
other $8 million. That, in turn, stimulates the sale of sheet music, on 
which the composer benefits. 

Now, I want to point out one thing. In rebuttal, Mr. Schulman 
undoubtedly brings to your attention an article that appeared in Cash 
Box today, in which he pointed out that the famous songwriter Leroy 
(nderson wrote a song, Blue Tango, that sold a million records, and 
he points out because of the division between him and the publisher, 
he only received $1250, while we who used the record in our juke 
boxes may have received millions of dollars, and he says it is not fair. 

Before this committee sheds any crocodile tears for Mr. Leroy An- 
derson, | would like to point out that Mr. Leroy Anderson is not only 
a songwriter, but he is an artist, a performing artist, and he performs 
his songs, whenever he writes a song, for Decca records, I believe that 
is, and he gets—I don’t know what his private arrangement is, but he 
gets 4 and 5 cents, at least, or in that neighborhood, on every record 
that is sold. 

So if we bought 250,000 of his records, he got 250,000 times 5 cents. 
Don’t waste any time shedding tears on poor Mr. Leroy Anderson. 
He has made a tremendous profit out of that song, Blue Tango, in 
addition to these factors, and he also made money on sheet music that 
may run as high as 5 and 6 cents a sheet for every copy sold. 

In addition to that, he may make an arrangement with some 
moving-picture industry whereby his song will be sold for use in the 
making of a moving picture. If every songwriter in this country were 
in the financial position of Mr. Leroy Anderson, I don’t believe that 
anybody would have the courage to urge the passage of this kind of a 
bill. 

[ just want to take up a few more moments and discuss something 
else, the only two grounds that ASCAP has ever urged why this bill 
should ever become law: (1) They say the jukebox industry wasn’t 
in business in 1909, and (2) they say ré ongress could not have envi- 
sioned the growth of this industry to its present proportion, On 
both of those counts we have time and again proved that it just isn’t 
so. The jukebox industry was in operation before the passage of the 
1909 copyright law. The committee in the House was convinced 
beyond any doubt about that. The White-Smith v. Apollo case (209 
U.S. 1) was commended in 1902, and in that case they sought to 
enjoin the making of a piano roll, which was played on a mechancial 
instrument, on the grounds that it was an infringement of a copyright. 
The court held that a piano roll was not a copy or a notation or a 
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writing, and hence no copyright attached to it. The court went on to 
siv that neither was the record of a eramophone ora p y™honoer: aph. 
In other words, the composer in 1907 found himself in a position 


Mv here he had no rights whatsoever with relation toa record, which 


Sa reproduction of his song. 

Phat was a pretty bad state of affairs. Congress, because of that 
decision, and after years of deliberation and consideration, came up 
with section 1 (e) of the copyright law, in which they said we should 
give composers a COpyrl ioht on a song that was reproduced mechani- 
cally. They passed section 1 (e) and said: 

You shall get 2 cents for every tune that is recorded mechanically. But in 
order to avoid monopoly, once you give a record—you can withhold your song 

publication or recording, or grant it, but once vou give a right to one record 

any to publish that song, any other record company without obtaining your 
permi n in the first instance may record that song upon the payment of 2 
ents ilt 


That law worked very, very well all o ft these vears. It prevented 
monopoly so that today we have 50, 60, o1 1 hundred recording com- 
panies. And it was a very wonderful i Then they said this: 

You have no performance rights whatsoever on the record if it is played 
publicly for profit. 

They said— 

Well, we are going to give you that, too. 


But there is a big industry here, and in the Smith versus Apollo 
ase the court talked about it, that was growing by leaps and bounds, 
that where manufacturing phonographs that were not licensed to buy 
‘arphones, but that had loud horns that could be heard far and wide. 
Congressman Crumpacker stated, when the hearing started under 
the Bryson bill: 

Isn’t it a fact that in 1909 when this congressional decision was reached, that 

eb s were rather scarce? 

After the automatic-machine industry had put its case at 234 of 
the record, a this was at 129. Mr. Crumpacker, apparently con- 
vinced, stated as follows: 

If I may interrupt you at that point 
and this was a witness testifying 
I was the one who raised the question the other day about whether jukeboxes 
figured very largely nationally in 1909. You have persuaded me by the exhibit 


that was offered the other day, showing all these different models, and also the 
testimony from trial offered back in 1902— 


the Smith versus Apollo case— 

to the effect that there were 75,000 of these machines in existence of that day. 

I must confess that I was not around in 1909, and was not acquainted with the 

fact that the jukebox had such a prominence that far back. I do not think 

we need to belabor that point any further so far as I am concerned. 
Congressman Willis made a similar statement. Mr. Hoagy Car- 

michael, the famous songwriter, was testifying, and Carmichael said: 


The present-day jukebox was not known at the time the act was enacted. 
They had no similar device. 

Mr. WILiIs. You would be surprised, I know, and I know you are concientious 
in what you are saying, but you would be surprised if you would read the 
exhibits that have been put forth before us. 

Mr. CARMICHAEL. I understand, Congressman, that there were various things 
that you listened through the tubes. 
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Mr. WILLis. I am not talking about ears. I am talking about horns as big 
as that table. I am not talking about the phones around your hearing apparatus 
I am talking about the great big horn and the regular slots of today, the same 
principle, the same device, and all that. I am not talking about the distribution 
being far less. 

Asa matter of fact, to supplement Mr. Chaffetz’ answer, there were 
more companies manufacturing phonographs before 1909 than there 
are today manufacturing jukeboxes. In those days, we didn’t have 
radio, television, and the other media of prot racting a song. One of 
the very important mediums was something like a jukebox and it was 
played on a wide scale. 

Senator Wixey. The point you are trying to make is that at that 
time they did consider the issue. 

Mr. Levine. Without any question. 

Senator Witry. And I say do not belabor that any more. I say the 
whole problem is what is equity and what is practical in view of all 
the interested parties. 

Mr. Levine. Well, I want to just say that they called this an 
anomaly, an oversight, a fluke, ad an anachronism. 

Senator Witry. Do you mean they called names back there, too? 

Mr. Levine. No; I am talking about our opponents, the lawyers. I 
say that is the most nonlegal language after they considered this 
exemption for time after time. 

Now, the proponents of these measures up to this point, have raised 
only one thing that might seem new to anybody familiar with this 
thing, and that was the i impression that the jukebox industry has now 
converted its play from 5 to 10 cents. I have here a newspaper report 
from the trade journals, and we introduce these because the proponents 
have always seen fit to introduce this type of testimony in advancing 
their cause, which shows, according to this survey, that less than 10 
percent of the operators of the Nation are operating on 10-cent plays. 
We who are familiar with the industry feel that this figure is much too 
high, that as a matter of fact, there were probably attempts to convert 
10 percent of the music boxes, but because of the player resistance, 
and the failure to increase the gross take, they have all reconverted 
back to 5 cents. 

Our statements, the witnesses we have interviewed, 20 or so, will all 
prove that, without any question, from their own personal experience. 

At this time I would like to introduce this, as an exhibit, this part 
of the editorial. 

And in connection with the history of the jukebox business, I want 
to introduce a copy of Billboard, August 29, in which they give a com- 
prehensive report. |The material was filed.| The Billboard maga- 
zine memorialized the 65th anniversary of the music-machine industry, 
the jukebox industry, and have given a summary of what they have 
done. This is the Billboard that as far as I know has never taken one 
position or the other on this bill. So these are facts. 

I think I am about through, Senator, and I thank you for the atten- 
tion you have given me. I want to point out just this, that the smal] 
publishers that are members of ASCAP are not going to be benefited 
by this bill. The people that are going to be benefited by this bill, 
and let’s call a spade a spade, are the already very wealthy publishing 
companies who are hiding behind in the background. "There are a 
half dozen publishing companies with subsidiaries who are owned and 
controlled by the motion-picture industry in Hollywood that get the 
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most benefit in the distribution of the funds that ASCAP collects as an 
agent. ; 
A publ sher member of ASCA r appeared at the 1952 hearings and 


testified as follows: 


As a publisher-member of ASCAP, | have found it impossible to obtain any 
itemized statements as to amount of moneys paid to associate members and in 
my particular case, | have written demanding this information, and have received 
i reply dated January 4, 1952, from ASCAP’s general counsel, Herman Finkel 

n, denying this information to me 


He went on to say: 


The passage of this proposed legislation, H. R. 5473, would result in a few 
ealthy publishers receiving the bulk of the money received, and would not 
benefit the average publisher member or the writer member of ASCAP to any 
appreciable extent whatsoever. The following is a list of the members of ASCAP 


who dominate and control its operations. 


Those are the mov Ing picture industries. This testimony is borne 
out very conclusively, in my opinion, by an article that nated 3 
the Variety issue of August 19, 1953, in which it says as follows: 

In the face of a drastic dip in pop-sheet sales over the past decade, the major 

isic publishers are currently in top financial shape, probably the soundest 

their history. While the medium and small firms are still gasping to stay 

ive, the 6 or 7 top publishers have found a more solid operational base. * * * 

The secondary foundations of the firms is their take from the American 
Society of Composers, Authors, and Publishers. The Warner Bros. Holding 
Corp 


the moving pictures— 


now collects slightly over $1,200,000 annually from ASCAP, tops for all pub- 
lishers, while a half dozen other major firms 


also in the mov ing-picture industry— 


collect $500,000 or over from the society. This coin is enough or more than 
enough. * * * 

Now, I say this: If this bill is passed you are going to inflict such 

i heavy financial and administrative burden on the jukebox business 
thi at in our opinion very soon you will destroy it. At the same time 
you are not going to benefit the average little starving composer that 
has been depicted as dying in an unheated room somewhere in Green- 
wich Village. There is no such thing. You are going to help people 
that are already wealthy. zee are not here considering a revenue 
bill that will balance our budget, or make things easier for the public 
welfare. You are here considering whether you should take millions 
of dollars out of the pockets of these small-business men and put it in 
the coffers of the already wealthy few. 

I say on all grounds, legal, factual, economic, and moral, this bill 
wer | be rejected by this committee, and we earnestly pray that will 
be the result of these hear ings. 

I thank you very much, 

(Supplemental statement by Mr. Levine follows:) 


SUPPPLEMENTARY STATEMENT OF Srpney H. LEVINE IN OPpposITiIon To S. 1106 


In my statement-in-chief I pointed out to this committee that it would be 
very doubtful that the jukebox operators could ever reach a reasonable license or 
other royalty arrangement with ASCAP if S. 1106 were enacted into law. This 
supplemental statement is intended to document this assertion with names, facts, 
and figures 
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The following is a historical narration through the medium of excerpts taken 
from Variety magazine (the bible of the entertainment world) and other trade 
publications, which conclusively demonstrates that it is impossible to bargain 
reasonably with ASCAP. And this is true no matter how rich, influential, or 
powerful a user of ASCAP music may be. 

The following 7 users of ASCAP music have and have had severe difficulty in 
negotiating satisfactory arrangements with ASCAP: 


\. BROADWAY THEATERS SHOWING FILMS AND LIVE TALENT 


The March 31, 1948, issue of Variety states the following: 

“Possibility of some Broadway houses now using live talent dropping that prac 
tice was talked up last week after reps of those showcases labeled ASCAP’s de 
mand for a 525 percent hike in seat taxes ‘the last straw. Committee fronting 
for the five Times Square vaudfilmers and other houses huddled with ASCAP 
emissaries during the week but hit what appeared to be inflexible demands for 
the new rates, * * * 

“Meanwhile, reps of the Broadway houses came away from the huddles 
thoroughly ired. Aroused initially by a boost which would hike the rate from 
its present 20 cents per seat annually to $1.25, they burned all the more over 
what they termed ‘was a highly discriminatory and unsympathetic attitude by 
ASCAP negotiators.” They were particularly fixed over a remark reportedly 
made by Richard Murray, ass’t general manager for ASCAP, to the effect: ‘I 
don’t care whether stage shows continue or not,’ * * *” 

Variety for April 21, 1948, reported the following further developments : 

“Second meeting of ASCAP and reps of Broadway houses combining films and 
live talent was held Monday (19) on proposed boosts in seat taxes for vaud- 
filmers and resulted in a continued stalemate between negotiators. No progress 
was made despite prolonged discussions and the meet wound up with the 
huddlers as far apart as ever. 

“ASCAP, on its part, is standing fast on its demand for a rate hike which 
theater reps maintain will exceed 500 percent * * *.” 


B. INDUSTRIAL USERS 


Variety for June 26, 1948, states: 

“After a year of controversy a formula for determining royalty payments for 
industrial use of copyrighted music was agreed upon this week by the American 
Society of Composers, Authors, and Publishers (ASCAID) and the Industrial 
Recreation Association (IRA), at the association’s annual convention 
here * * *, 

“The actual rate of payment has not yet been established, but ASCAP and IRA 
have agreed to a further meeting this summer to determine the rate * * *. 

“ASCAP-industry problems began early in 1947 * * *,” 


Cc. WIRED-MUSIC USERS 


Variety for March 12, 1952, reports the following: 

“Muse-Art Corp., local wired-music outfit has filed an antitrust suit against 
American Society of Composers, Authors, and Publishers * * * 

“Behind the suit lies the resentment of the wired-music men against the entry 
of radio into the field a couple of years ago. At that time, according to Ingber, 
ASCAP entered an agreement with the radio men not to charge the FM stations 
a licensing fee. As a result the FM setup was able to underprice the wired 
music dispensers Although ASCAP has since abandoned this practice, the 
next Muse-Art action will seek compensation for the damages sustained while it 

* * *” 





was in force 


D. BALLROOM OPERATORS 


Billboard magazine for March 14, 1953, states that ASCAP and the National 
Ballroom Operators’ Association (NBOA) announced the working out of a new 
license arrangement for the performance of the society’s music in ballrooms. 
The article states that this new formula eliminates the former policy under 
which ASCAP licensed ballrooms according to location, size, and type. The 
article contains a statement quoting Jules Collins, ASCAP manager, as follows: 

“The negotiations between the NBOA and our society have been on a most 
friendly and cooperative basis. This agreement is in the nature of an experi- 
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ment, and will be in effect for a period of 2 years, beginning January 1, 
oa + ee» 
x It is interesting to consider the history of the prolonged negotiations which 
have been going on between ASCAP and NBOA An inkling is given by an article 
n Billboard magazine for November 26, 1949, from which the following is 
q ‘ t i 
Groundwork for an industrywide licensing fee agreement for ballroom 


operators, and the American Society of Composers, Auditors, and Publishers 
ASCAL’) was laid here Thursday 


While n efinite conclusions were arrived at, it was reported that primary 
det s of a permanent music licensing fee assessment basis were contemplated 
v both groups 

Since its first regional meetings 6 years ago, when NBOA was the Midwest 


Ballroom Operators’ Association, the dancery ops’ group has been attempting 
to work out a blanket licensing fee agreement * * *.” 


E., PERFORMANCE OF FILM IN THEATERS 


In 1948 Judge Vincent Leibell, in the United States District Court, Southern 
District of New York, ruled that ASCAP’s collection from theaters of performing 
rights fees for films was illegal, and that there should be at the source licensing, 
with the studios bearing the cost of both the performing rights and the syn- 
chronization rights to musie used in films. The antitrust consent decree signed 
by ASCAP in March of 1950 gave either ASCAP or its individual members the 
right to seek payment at the source—that is, from the film producers rather than 
trom the exhibitors. 

Billboard for September 9, 1950, reported : 

“It is now September, and ASCAP’s negotiations with the flickeries for blanket 
rights to the repertory have produced practically nothing by way of agreements— 
and the members are getting restive * * *.” 

Variety for December 13, 1950, reported : 

“Negotiations between the American Society of Composers, Authors, and Pub 
lishers and the major film companies over music performance fees are slated to 
come to an end one way or another in the next 2 weeks. * * *.” 

Billboard for April 14, 1951, reports: 

“The American Society of Composers, Authors, and Publishers held a special 
meeting Thursday (5) to discuss the stalled negotiations with the Hollywood 
flickeries for a blanket performing rights deal. * * * 

“There is nothing to indicate that an early settlement is in sight * * *.” 

Variety for April 25, 1951, stated: 

“Following the resignation last week of the committee handling licensing talks 
with the film companies, American Society of Composers, Authors, and Publishers 
reconstituted a new negotiating committee. * * * 

“Old committee dissolved at its own request dve to the deadlock in talks with 
the pix companies and the development of differences on strategy within the 
ASCAP board * * *.” 

Variety for November 14, 1951, reported: 

sreaking a year-long deadlock in negotiations, the American Society of Com 
posers, Authors, and Publishers and the major picture companies are on the 
threshold of wrapping up a licensing deal for music performances * * *,” 

Daily Variety of March 18, 1953, reports: 

‘Film studios’ refusal to come across with at least the same coin as last year 
in the renegotiations of performing rights deals with ASCAP may result in com 
plete ASCAP withdrawal from this field, it is indicated by Jules M. Collins, 
ASCAP general sales head * * *,” 


F. RADIO BROADCASTERS 


The relationship between radio broadcasters and ASCAP is the outstanding 
instance of the difficulties involved in negotiations with ASCAP. A résumé of 
the situation as of 1939 is contained in the following quotation from a special 
bulletin, dated September 30, 1941, of the National Association of Broadcasters 
e members of the NAB: 


tot 
l 


“RECENT HISTORY 


“Perhaps the contracts can best be considered in the light of recent history. 
Three years ago the NAB considered ASCAP the industry’s No. 1 problem. 
ASCAP for years had had a monopoly in the field of musie used by radio. Not 
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only was the cost increasing each vear but it appeared that with the expiration 
of the contracts on January 1, 1941, ASCAP would ask greatly increased fees 
for the future. 

“When ASCAP refused to negotiate in the spring of 1939 the broadcasters 
decided to take definite steps so as to be in a negotiating position when it became 
time to discuss new contracts. Broadcasters tried to avoid the fight and would 
have preferred to have negotiated new contracts with ASCAP without a fight. 
However, ASCAP’s action forced this fight on us, and there was no other course 
to take. There were many who said the broadcasters would never stick together ; 
that the necessary money could not be raised; that the band leaders and artists 
were all ASCAP members, and would torpedo our plans; that the advertisers and 
agencies would demand ASCAP music; that we would not dare go past January 1, 
1941, without ASCAP music, and if we did, the total of the infringement claims 
would be greater than the value of the stations, and there were one hundred and 
me other reasons why we could not succeed. 

“In fact, ASCAP was so confident that in March 1940 it announced a 100-percent 


nerease in fees under the terms of proposed new contract This would have 
raised the total paid by the industry from $4,500,000 in 1939 (Cover $5,000,000 
in 1940) to nearly $9,000,000 for 1941. But we broadcasters had decided to go 


through with our plans, so we all went on an adventure hoping to find and 
bring back the solution of the music problem for which we had sought so many 
years Some weren’t anxious to join in the adventure, but finally got aboard 
because they didn’t know what might happen to them if they stayed home. We 
encountered many storms and rocks and perils of every character, but several 
months ago it became evident that we were sailing under clear skies and our 
iiventure was a success.” 

It is well known that the radio industry invested well over $1,000,000 at the 
end of 1989 and in early 1940, to organize Broadcast Music, Ine., in order to 
fight ASCAP. It is interesting to note the following as one of the resolutions 
adopted at the special National Association of Broadcasters convention at Chicago 
n 1939, which authorized the creation and the incorporation of Broadcast Musie, 
Inc., pursuant to the plan created by Sydney M. Kaye, Esq. : 

“Resolved, That the National Association of Broadcasters regards the prosecu- 
tion of the pending suit of the United States of America against the American 
Society of Composers, Authors, and Publishers as vitally necessary in the interests 
not only of the broadcasting industry but of the American public, and respectfully 
urges the speedy and vigorous prosecution of such suit.” (NAB reports, p. 3728, 
vol. 7, No. 38, Sept. 22, 1939.) 

Despite the fact that the radio broadcasters had to resort to the extreme of 
creating a Broadcast Music, Ine., to compete with ASCAP, to allow the broad- 
casters the opportunity to negotiate with ASCAP on a reasonable basis, the radio 
stations have continued to have difficulties in negotiating with ASCAP. Variety 
of February 2, 1949, stated: 

‘American Society of Composers, Authors, and Publishers representatives, and 

idio accountants, are busy endeavoring to arrive at the amount ASCAP may 
be due from the sale of cooperative shows during the past 8 years of the ASCAP- 
radio contract Puneee 

Although the above article, written in 1949, indicated that the negotiations 
covered the period of 8 years, another 4 years passed before an article in Variety 
of May 3, 1953, stated: 

“Settling a long-standing dispute between radio broadcasters and the American 
Society of Composers, Authors, and Publishers over the status of co op programs, 
ASCAP has okayed a proposal that network co-ops, where locally sponsored, 
should be considered as local commercial programs. ASCAP has a_ higher 
licensing rate for network shows and had insisted for years that co-ops belonged 
in the web category.” 

G. TELEVISION BROADCASTERS 


Despite the tremendous difficulties that the radio industry had in negotiating 
with ASCAP, despite the fact that the radio industry had to spend millions of 
dollars in 1989-40 to establish Broadcast Music, Inc., and establish a basis upon 
which ASCAP would be willing to negotiate on a reasonable basis—despite the 
fact that ASCAP was declared an illegal monopoly in many court decisions, and 
signed an antitrust consent decree in 1941, which was amended in 1950—despite 
all these factors, ASCAP has conducted its negotiations with many television 
stations so that it has been very difficult and costly for the stations 
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Billboard magazine of September 9, 1950, stated 

“The American Society of Composers, Authors and Publishers (ASCAP) is 
about at an impasse with the video industry on the protracted negotiations for a 
per-program TV licensing formula 

The current extension of rights on an interim payment basis ends Monday 
(18), and as one ASCAP bigwig put it, ‘ASCAP may not be as generous this time.’ 
Translation: ASCAP may act on its consent decree prerogative to take the argu- 
ment into court (Consent decree provides that failing a negotiated agreement 


on rates With a music user, question may be brought to court.) 


Billboard e for December 23, 1950, reported that the negotiations 





reached at le martial, but possibly very serious stalemate late this week 
when efforts to arrive at a per-program licensing agreement failed * * *.” 

Broadcasting magazine for February 19, 1951, reported : 

“Last-ditch effort was made last week by radio-T'V buyers of ASCAP music— 
S100 lion worth in 2) vears, to avert expensive court action and conduct 
business on a businesslike basis 

Invitation to ASCAP to meet again with the all-industry per-program com 

te * was sent last Wednesday . 2" 

Billboard magazine for March 10, 1951, stated 

\ ist-ditch attempt between comumnittees representing the American Society 
of Composers, Authors, and Publishers, and the TV industry to reach agreement 

a per-program formula broke off Friday 2) after 3 successive days of 


negotiation 

Broadcasting magazine for February 12, 1951, stated that ASCAP broke off 
elations with the Television Industry Music Committee “in December after 
( than a year of fruitless discussions - 

Variety for March 7, 1951, announced 

“Final efforts to reach an agreement between the American Society of Com 
posers, Authors, and Publishers and indie video outlets on a per-program licens 
ine formula collapsed last week ; 

Billboard magazine of July 14, 1951, stated: 

At press time, negotiations between the All-Industry TV Per-Program Com- 
nittee and the American Society of Composers, Authors, and Publishers had 
not yet come to any mutualiy satisfactory conclusion.” 

Billboard magazine for July 28, 1951, reported : 

“On Wednesday (18) 56 television stations filed a petition in the United States 
District Court for the Southern District of New York asking the court to fix 

easonable rates and conditions covering the use of American Society of Com- 
posers, Authors, and Publishers’ music on a per-program basis. The action 
formally marked the collapse of negotiations carried on for nearly 2 years by 
ASCAP and the All-Industry Television Per-Program Committee * * *,” 

It is now more than 2 years since the television stations filed their petition in 
court, and the trial has not even commenced, There have been numerous costly 
legal maneuvers involved 

Billboard magazine for October 17, 1953, reported 

“The court is now expected to gather evidence from both parties on the setting 
of both per-program and blanket licenses No definitive action is expected, how 
ever, until 1954—the proceedings involving setting rates will take at least 3 
months.” 

CONCLUSION 


The foregoing illustrations indicate that numerous types of music users have 
had extreme difficulty in negotiating with ASCAP, not only before ASCAP 
signed antitrust decrees, but even thereafter. It has been necessary for execu- 
tives, colInmittees, and attorneys to spend countless hours, spreading over months 
and years, to negotiate agreements with ASCAP. This has often involved ex 


tended litigation, and the total cost in time and money are staggering. 
Perhaps one of the main causes for this was best revealed by the late John 
Paine, at the time that he was general manager of ASCAP. An editorial in 


Billboard magazine of February 23, 1952, stated: 

“* * * Paine expressed the belief that ASCAP had been operating on a basi- 
cally unhealthy and unbusinesslike philosophy for years. * * * “If we would 
spend,” said Paine in effect, “one-tenth of the money we now spend in costly liti- 
gations on a solid educational campaign, we would collect far more money with 
far less trouble than we are now able to do.” 

The Billboard editorial concluded by stating: 
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“REFORM LONG DUE 


“We are not naive enough to believe that ASCAP's policies will change over 
night. We are not unaware of realities to the degree where we believe there is 
any immediate possibility of a change in ASCAP’s real leadership nucleus 
But we do believe that dictatorial leadership has too long worked against the 
best interests of the great majority of ASCAP’S publisher and writer members. 

“We hope that majority will soon take stock, impartially evaluate what the 
shortsighted policies have cost them and the society in money, reputation, pre- 
tige. We hope that majority will eventually be able to find ways and means to 
have ASCAP musie used as widely as it should be in every medium and paid 
for at equitable rates by customers who feel they are getting in return a great 
product and a great service * 

What chance would the average jukebox operator or local jukebox asso 
ciation, if one happens to exist in a given locality, have if S. 1106 were en- 
acted into law? Based on past history as outlined above, these small-business 
men, locally grouped together only here and there, would be at the absolute 


** *” 


mercy of ASCAP, BMI, and other performance rights societies. The word 
‘bargain’ implies give and take on both sides to arrive at a mutually satisfac 
tory result jut ASCAP’s past history has displayed only its willingness to take 


Where radio, television, the motion-picture industry, the theaters and others 
have unavailingly spent millions seeking only a fair deal; where the United 
States Government has had to throw its full weight against a monopolistic and 
grasping ASCAP, what chance would the operators have? In one uhhappy word, 
“none.” 

It was respectfully submitted that this committee should not put 10,000 small 
business men under the iron thumb of an organization such as ASCAP, and 
should refuse to recommend the passage of S, 1106. 


Mr. Cuarretrz. Mr. James Donovan will be next. 


STATEMENT OF JAMES DONOVAN, CINCINNATI, OHIO, REPRESENT- 
ING MEMBERSHIP OF THE NATIONAL LICENSED BEVERAGE 
ASSOCIATION 


Mr. Donovan. Mr. Chairman and gentlemen of the committee, my 
name is James Donovan. I live in Cincinnati, Ohio, where I own and 
operate a restaurant, selling food and beverages for consumption on 
the premises. I appear before this committee as a member of and 
on behalf of the membership of the National Licensed Beverage Asso- 
ciation, a national trade association of proprietors of restaurants, 
taverns, bars, and cabarets. Our membership of approximately 45,000 
is affiliated with our national association through 35 State and local 
associations in 25 States. <A list of affiliated associations follows: 


AFFILIATES OF NATIONAL LICENSED BEVERAGE ASSOCIATION 


Arizona Retail Liquor Dealers’ Association 
Associated Tavern Owners of Brooklyn, Inc. 
Associated Tavern Owners of Utah, Ine. 
Buckeye Retail Liquor Dealers’ Association 
California Licensed Beverage Association 
California Tavern Association 

Cass County Liquor Dealers of Fargo, N. Dak. 
Chicago Tavern Owners’ Association 
Colorado Dispensers, Package Dealers and Restaurant Association 
Hawkeye National Beverage Association 

Idaho Licensed Beverage Association 

Illinois Licensed Beverage Association 

Illinois Tavern Owners’ Association 

Indiana Retail Alcoholic Beverage Association, Inc. 

Maryland State Licensed Beverage Association, Inc. 
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Retail Liquor Dealers; Board of Trade 
lop Licensees’ Congress 
Dealers of Minneapolis, Inc 
Liquor Dealers’ Assoc 
<i Liquor Dealers’ Assoc 
d Beverage Association 
Association 
Liquor Deal 
alers’ Associ 
» Association 
m of Washingt 
* Pennsylvani 
| Liquor Dealers’ 
iquor Dealers’ Associatio 
Liquor Dealers’ Associatior 
of Wisconsin, Inc 
: A ae 
Philadelph 
ern Keepers’ Associatior 


tetail Liquor Dealers’ Association 
statement. [I shall refer to those 
‘ir places of business 
Perso her ul ur members who are the 


* phonographs oO i ) eS il] be referred to 1n 


i Sta is Operators, 
We ‘e rested in the provisions of S. 1106 because we are the 


proprieto { the thousands of premises in which are located the coin- 
operated phonographs which are concerned in this bill. 
We oppose this legislation as one more burden on an already over- 
burdened Inaustry. As a background for our statement of reasons 
ypposing the enactment of this legislation I would like, very briefly, 


state the economic position in which we now find ourselves. 

Taverns, restaurants, and bar-cafes depend upon serving large num- 
of customers at a small profit rather than small numbers at a 
1 profit. In order to properly serve our customers and thus at- 


1 
pers 
! 
yr} 
1 


tract their patronage we allo ate more to overhead than most retailers. 
For each dollar taken in, the average well-run restaurant or tavern 
pays out 56 cents for food and be verages, 26 cents for wages, and 15 
ents for such operating costs as rent, repairs, replac ‘ement, laundry, 
nsurance, business taxes, and advertising. The 3 cents that is left 
we share with the Federal all State Governments in income taxes. 
The most recent in & Bradstreet re port on this industry Says that 
net. profit before taxes amounts to only 21% cents. With such a limited 
margin, we are forced to look with disfavor upon any increase in 
overhead costs if we are to stay in business. For the most part, our 
members that have coin-operated phonographs on their premises are 
the smaller operators who have to cut every corner in order to show 
a profit and stay in business. Many of them are not making even that 
small profit with the result that ownership turnover in the onpremise 
food and beverage industry istwice that ot retail businesses in general. 
Department of Commerce statistics show that last year 1 out of 
every 3 eating and drinking establishments changed hands while the 
ngvure for retailers 1 In gener: al indice ated ac sh: ange ot only 1 out of e very 
in business. This situs ition illustrates the fact that business is not 
good and that the legislation here under consideration is just one more 
overhead item whic h will cut further into what profit there may be in 
these thousands of small businesses. 
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In most of the legislation on this subject which has been considered 
by the Congress in previous years, we at least could compute the 
amount of overhead cost increase that would result from passage of the 
bills. With this bill such computation is not possible because it con- 
tains no statutory limitation on the amount of the royalty. The pro- 
prietor of a tavern or restaurant would have to try and make the best 
deal he could with the copyright owners just as he does now if he 
utilizes live music. As a matter of fact, our decreasing use of live 
music highlights the gradient of the economic slope down which this 
industry is sliding. We have no compilation of the number of res- 
taurants and taverns that have and have had contracts with ASCAP 
and BMI, but we do know that when such charges are coupled with 
the present cabaret tax, the cost of music, plus other media of enter- 
tainment such as dancing or singing, is great enough to almost cut its 
use in half as shown by dec reasing revenue from the cabaret tax. In 
1946 the Federal Government collected $72 million from the cabaret 
tax, but by 1950 the collections had dropped to $41 million. 

Decreasing patronage is indicated also by the fact that during the 
war years from 60 to 65 percent of all distilled spirits consumption 
was in restaurants, taverns, and bar-cafes, but now only 30 to 35 per- 
cent is sold in licensed premises. In order to attract patrons and 
maintain the present volume of business, we need music in our es- 
tablishments. The high cost of live music by reason of the cabaret 
tax and the copyright royalty contracts has forced thousands of pro- 
prietors to the use of coin-operated music machines. If the cost of 
utilizing those machines is again to be raised, we are endangering the 
small margin of profit which I have mentioned before. 

In view of the disastrous results of any overhead increases, we be- 
lieve there should be suitable language incorporated in any such bill to 
the effect that it would be illegal for any operator of a jukebox to pass 
along to our members the added costs which might be a consequence of 
the operator having to pay a royalty or license fee for the reproduction 
of copyright music. Unless there is some wording in the statute 
itself to this effect, we know the continued operation of jukeboxes 
owned by operators and placed in the establishments of our members 
will result in our members merely providing a service to their patrons 
for which they will receive no compensation whatsoever. 

1106 carried a further threat to the establishment owner other 
than the dollars and cents involved in the royalty payment. That 
threat is the danger of infringement suit even though the establish- 
ment owner does all in his power to comply with the provisions of the 
copyright law. To illustrate: Suppose the copyright owner (or his 
agent ASCAP or BMI) elects to contract with the machine operator 
rather than the establishment owner—and such supposition is not 
inconsistent with probability since the copyright owner would find it 
more efficient to contract with one machine operator rather than the 
many establishment owners served by the latter. 

Might I interject at this time: From the preceding witnesses it 
was mentioned that there were 10,000 operators and about 450,000 
jukeboxes in operation. It is reasonable to suppose then, Mr. Chair- 
man, he it the contracting parties, be they the copyright owner or the 
BMI or some similar association, would rather elect and deal with 
10,000 calles than 450,000, with the proportion of perhaps 400 to 1 or 
better. 
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Then suppose the machine operator either refused to enter into such 
contract or once having contracted, allowed his contract to lapse. he 
result would be that a public performance would have taken place in 
the establishment without the coverage of a contract and an infringe- 
ment would have occurred. In order to protect himself from infringe- 
ment in such circumstances the establishment owner would have to 
examine each disk as it is placed in the machine and then establish 
whether or not the machine operator had a contract covering that 
musical composition. From a practical point of view, it would be an 
impossible task for establishment owners ever to satisfy themselves 
that there was no possibility of infringement. 

Legislation on this subject which has been drafted previously gave 
us some advantage in that a specific unqualified exemption was pro- 
vided for our members who own their own machines from having to 
pay the royalty or licensing fees. We certainly hope that this prov 1- 
sion will be included in whatever legislation is recommended for adop- 
tion by this committee and that it will cert nly he retained in any bill 
if and when it is enacted into law. 

Proponents of legislation to eliminate the present exemption from 
royalty enjoyed by the coin-operated music machine have said the 
t xemption is outdated. They maintain ¢ ongress did not have in mind 
in 1909 the present-day development of the machine as we know it. 
We submit, however, that the Congress in 1909 did give an exemption 
for the benefit of some small-business men. Not because they were 
few in number, but because they were very small in economic size. 
That theory we feel sure is not outdated. The interest which the Con- 
gress has shown in the problems of small business during the past 
decade is proof enough that such theory is still sound. By this legis- 
lation the small margin of profit of thousands of small-business men 
will be threatened to the extent to which these royalties ure assessed. 
We ask the committee to reject this bill. 

Senator Winery. Thank you. 

Your next witness ? 

Mr. Cuarretz. Mr. and Mrs. Clem Weinandt, if they are here. 


STATEMENT OF CLEM WEINANDT, MENASHA, WIS., ACCOMPANIED 
BY MRS. WEINANDT, OPERATOR OF JUKEBOXES, AMUSEMENT 
MACHINES, ETC. 


Mr. Weinanpr. My name is Clem Weinandt, and this is my wife. 
We reside in Menasha, Wis., a town of about 12,000 population. I am 
married and the father of five children. I am a member of St. Mary’s 
Church in Menasha, and a member of the Elks, Eagles, and the 
Knights of Columbus. My business is as an operator of jukeboxes, 
also cigarette vending machines and amusement games such as shuffle 
alleys. I operate about 75 jukeboxes, 70 games, and 75-80 cigarette 
vending machines. It is from the games and the vending machines 
that I derive the major portion of my income by far. Actually, on 
the jukeboxes themselves I take a loss. : 

I entered the business of operating jukeboxes as a regular operator 
in 1937, Originally I had in 1936 bought a single job for my res- 
taurant. My wife and I at this time being in the restaurant business 
were able to pay considerable attention to the jukebox and were aware 
of the wishes of our patrons insofar as their choice of records was 
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concerned. Consequently, we had a pretty fair return from this juke- 
box. ‘The business of operating jukeboxes looked like : i profitable 
venture—one in which we could make money. Therefore, in 1937 my 
wife and I went into the operation of jukeboxes while we were still 
running the restaurant. When it became apparent that we could not 
manage the two businesses at the same time, we disposed of our res- 
taurant and devoted ourselves to the operation of jukeboxes, and our 
other machines, I am prepared to submit a breakdown of our net 
worth and other pertinent figures regarding our income from the 
operation of jukeboxes. It w ill, perhs aps, give the committee some idea 
of my situation when I tell you that in March 1945, our net worth 
was $66,500, and at this time our net worth is about $25,000. I think 
it is obvious that the operation of jukeboxes has been anything but 
a gold mine in my case. 

If I could sell my jukebox route today, I would be happy to do so. 
However, it would be very difficult to find a buyer for the jukeboxes— 
first, because jukeboxes alone don’t pay and secondly, because most 
banks are reluctant to finance the purchase of jukeboxes as they are 
not considered good collateral. In addition, in my city there is a 
municipal tax of $21 on each machine; I believe this is one of the 
highest of such taxes in the country. Also, we pay an annual $10 
Federal tax on each box as well as the personal property tax. The 
average machine on my route has grossed me approximately $305 
gross yearly, which is my share of the proceeds. 

There is no doubt that my wife and I could take jobs outside and 
make more money. There has been some suggestion that a few opera- 
tors are making money through the 10-cent play. Although ours is 
a very prosperous section of Wisconsin, there has been only one at 
tempt by any of the operators to charge 10 cents per record. That 
operator, after 2 weeks, found that he had to go back to 5-cent plays. 
In Milwaukee where the 10-cent play was tr ied on a somewhat larger 
scale it proved to be a complete failure. The reason for this was that 
there was considerable play-resistance apsciaritieted: My information 
from talking to various operators in Milwaukee is that they are now 
all operating on a 5-cent-play basis. And by the way, gentlemen, when 
I mention the 5-cent play, I am not being entirely ace sve as almost 
all jukeboxes play 6 heobeda for a quarter. Frankly, I don’t see how 
some of the operators in the less prosperous sections of the State sur 
vive. If I had known how little I would make out of jukeboxes, I 
would never have sold my restaurant and gone into that business. 

I ask you, gentlemen of the committee, to consider very carefully 
the effects the passage of S. 1106 would have upon people li me myself 
and my wife who have worked together for years to run a business 
and at the same time raise our family. I believe that if you truly real- 
ize the unhappy consequences that or follow the passage of this 
proposed legislation, you will reject i 

Senator Witey. How m: ny si bebonhs have you? 

Mr. Wernanpr. I have approximately 75. 

Senator Wirey. That is all in all, 75 or 80, you said, with cigarette 
vending machines. 

Mr. Wernanpr. That is right. 

Senator Witey. How much do you gross? 

Mr. Wernanpr. Approximately $23,000 for my share. 

Senator Witey. Do you do your own repair work ¢ 
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Mr. Wernanpr. I have aman. I have three to help. 

Senator Witey. Out of that $23,000 you pay your help? 

Mr. Wernanpr. Yes. 

Senator Witey. And what do you net on it? 

Mr. Wernanpr. Including all our expenses, paying off our expenses 
and depreciation and so forth, we netted $3,500 last year. 

Senator Wiiey. The only reason I asked you the question was I 
thought there was a statement here that said you were willing to 
submit your statement. I thought you had it ready or convenient 
to show. 

Mr. Cuarrerz. They have their statement. They haven’t brought 
it with them. It will be supplied for the record. They meant to have 
it with them here. 

Senator Witry. Well, it is not so important. 

Mr. Cuarretrz. They do have an audited statement, and I think 
they would like to have it submitted for the record. If that is agree- 
able, we will submit it to Mr. Green. 

Senator Wirey. You may send it in and file it. 

All right, thank you. 

Mr. Cuarrerz. Mr. Arthur Hughes? 


STATEMENT OF ARTHUR C. HUGHES, DALLAS, TEX., VICE 
PRESIDENT OF S. H. LYNCH CO., INC. 


Mr. Hugues. My name is Arthur C. Hughes. I am from Dallas, 
Tex. My age is 61. I am vice president of S. H. Lynch Co., Inc., 
distributors of J. P. Seeburg Corp. coin-operated phonographs and 
auxiliary equipment. For over a period of 18 years I have assisted 
in representing My company’s and the operators’ interests before 
legislative committees in the Southwestern States. Have had expe- 
rience in compiling data on operators’ income and expenses to present 
to these legislatives committees. I have personally operated and 
serviced a route of coin phonographs so as to be in position to know 
something of the operators’ problems. Later, I supervised for our 
company an operation of several hundred phonographs. I might state 
that we have not operated any equipment for the past 15 years. With 
this experience, I feel I can speak with knowledge and some authority. 
I find that many lay people are not familiar with how the coin-operated 
music business is run, therefore I think it would be proper to make a 
brief explanation for your guidance and information. 

Under the physical setup, I see it has been covered. You understand 
the manufacturer sells it to the distributor, and the distributor passes 
it on or sells it to the operator. The operator owns and places them 
in restaurants, coffeeshops, and cafes, on a normally 50-50 basis. In 
my territory, the Southwest-trade territory, there are approximately 
1,200 operators. They own and operate between 40,000 and 42,000 of 
these instruments in restaurants, coffeeshops, cafes, and so forth. 

While there are some few operators who will have as many as a 
hundred to two hundred or more phonographs, the average per opera- 
tor in our territory has around 35 locations to the operator. These 
restaurants, coffeeshops, cafes, employ an average of 10 people. There- 
fore you will see that in the Southwest-trade territory alone this repre- 
sents around 400,000 persons and in addition, of course, their families. 

The revenue from the coin-operated phonograph to a more or less 
degree affects them all. Under investment, the average investment 
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of an operator who is operating around 35 phonographs is between 
$25,000 to $30,000. This includes both new and old phonographs 
plus records, needles, parts, and rolling equipment, such as automobiles. 

I sent out and got statements from a number of operators who 
averaged 35 phonographs each. This is about the way it came out. 

An operator with 35 machines takes an average of his share of the 
week of about $9 per week annually. 

Senator Wier. What part of Texas are you from? 

Mr. Hugues. I am from Dallas. 

Senator Wirey. Well, I thought they had a lot of money there. 
They have a lot of oil. 

Mr. Hueues. That is right. But it isn’t in the coin-operating busi- 
ness. We are in a profitable business. As a distributor we do very 
well with the business. But, you see, when I first started in this 
business, Senator, the oper rator paid 25 percent commission to the 
location, and in some instances paid nothing because the restaurant 
or cafe wanted the music to be there for the benefit of their customers. 
But it finally developed to where they pay 50 percent of it. 

Of course, as I will show you here, there are other things. In this 
operation I am talking about, the gross income would amount to 
$16,380. That is the average for 35 phonographs. I will not enu- 
merate the expenses; but they amount to $10,289.16 and the depre- 
ciation to $3,089, or a total of $13,378.16. The operators’ net income 
would be $3, 184. His annual net income is less than a fair w: ige for 
an employee on a wage or salary basis. You might say why does 
he stay in it. Of course, he is the type of man as rexpl Lined before, 
who likes to run his own business. Some of them get in it and they 
don’t know any other line of business so they stay with it. 

These things have come on him gradually. The coin phonograph 
business is a small- man’s business. My experience over 18 years 18 
that it is a small-man’s business and the charge per tune, in 85 percent 
of the cases, is still 5 cents. They have tr ied it down our way to be 
10 cents and it hasn’t been successful, only in dance locations. In 
the New Orleans territory there are bars there where in some instances 
they are successful in collecting 10 cents. 

All the operators’ expenses have tripled: Records, needles, help, 
et cetera. On the average the operator is not making money over and 
above actual living. Of course, it is a legitimate business, as you 
know, like candy, cigarettes, or any other commodity. 

The purchaser when he drops a nickel in selects his own number 
and knows what he is going to get. Something was said about whether 
this popularizes a tune or not. I know I remember one time in 
Oklahoma I saw a phonograph and went over to play a number, to 
put my nickel in and select it, and when I came back the man said, 
“T hope he didn’t pick Beer Barrel Polka.” Of course that is exactly 
what I did pick, and I was embarrassed. The point is it isn’t for pub- 
lic performance because each man wants to Bick the selection he wants 
to hear. That doesn’t mean it will satisfy or please the other men who 
are listening. 

Now, the moral setup, and this is particularly interesting. The 
majority of young people cannot afford to get their entertainment in 
large hotels with big-name orchestras. They can hear the same orches- 
tra, though, for 5 cents in their favorite restaurant or cafe. It helps 
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curb juvenile delinquency. All over the United States there have been 
organized clubs who have asked operators for coin phonographs to 
entertain young people to keep them off the street. In our town, one 
of the most prominent Methodist ministers there asked my advice on 
how to set up this entertainment for his young people. He set it up 
and it is very satisfactory. 


‘| en, OF course, the Federal Government in charging their $10 
per year on 350,000 to 400,000 locations or phonographs, that income 
iS S3.00.000 to 4 million. and that could be cut substantially if the 
operator had to quit, and he probably would. It affects the restau- 
rants. In fact, in Texas and Oklahoma, Louisiana, and those States, 
where I have gone before the committees there, the restaurant men 
have al Vays assisted us In any kind tf a tax that would be too high, 
and so on, because they felt it would have to be passed on to them by 
lowering their con mis won And they have always been interested 
‘rom that standpoint. I will pass over this next statement. In Texas 


I took from the records of the controller’s office, in 1950, the last I 
could get, that we had 22,498 phonographs in the State, with the 50 
operators which was an average of approximately 30 per operator. 
In 1952 we got statements and analyzed credit reports secured by 
retail credit company on 157 operators in Dallas, Houston, and San 
Antonio, Tex. Their average net worth was $15,653. 

I want to summarize this in this way: In the first place, I think 
the operators are financially unable to stand an nee tax. The 
yperator, along with the purchaser of records, as it has been pointed 


out, pays 4 cents a record. Senate bill 1106 says it would exempt 
the location owner who owns the equipment. It has been pointed out 
that that isan infinitesimal amount, there are very few that own them, 


and the reason is that they can’t take the time to go around and select 
the records to put on, and they have no way of servicing it mechani- 
cally. 

indiscriminately, this organization, ASCAP, which. according 
to the Encyclopedia Britannica, has 3.000 members, is asking that 
LO,QO0 Rerrey of coln-ope rated music and 350.000 to 400.000 loca- 
tions be compelled to pay additional royalties. Of course the loca- 
tions wi ill qustinetily have to stand their share of these royalties 
because the operator would have to pass it on by lowering commis- 

T 


SIONS. he fair method in mv mind to collect this royalty is already 
re ; yalt? d 

I am thoroughly convinced that the coin-operated phonographs 
have increased the sale of records and thereby increased the royalties 


to the artists and composers. But if it is a proven fact to your mind 
that they are in need of more income, the fair w: ay would be to increase 
the now existing mechanical copyright tax. 

Suppose you increased it to 3 cents a side or 6 cents per record. 
This would affect each and every person who purchased the records 
and would not place the burden on just one industry. There would 
be no need to set in motion new machinery. It is already set up, it 
is operating, and the present method is simple, easy to collect, without 
complicated bookkeeping and reports on the operator’s part. 

Senator Wirixy. Thank you, sir. 

Mr. Hueues. Thank you. 

Mr. Cuarrerz. Mr. Rolfing. 
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STATEMENT OF R. C. ROLFING, WILMETTE, ILL., PRESIDENT, THE 
RUDOLPH WURLITZER CO. 


Mr. Ro.rine. Tam grateful to you for this opportunity to appear 
in opposition to S. 1106. My name is R. C. Rolfing. I live at Wilmette. 
Iil., and lam preside nt of the Rudolph WV urlitzer Co., a manufacturer 
of coin-operated phonographs with which I }xve been associated since 
L934. 

Wurlitzer has been engaged in the music business for just under 


a century. At the present time our company has manufacturing 
pant at North Tonawanda, N. Y., near Buffalo, and at De Kalb, LL, 
near Chicago, where we manufacture pianos, electronic organs, and 


coin-operated phonographs or jukeboxes and hana we have manu- 
fac tured and are continuing to manufacture a number of important 
defense products. We sell our manufactured products at wholesale to 
dealers and distributors, and we also operate a chain of retail music 
stores in which we sell a general line of musical merchandise, including 
products of our own manufacture. We have no business except the 
music business and except, of course, our production for the 
Government. 

We are far from alone in these fields, for we have been competing 
vigorously for the last half century with the J. P. Seeburg Co. of 
Chicago, Lll., for the past 45 years with the AMI, Inc., and for the 
last quarter century with the Rock-Ola Manufacturing Corp.; many 
other manufacturers of jukeboxes have come and gone during the 
past 50 or 60 years, and a few smaller ones still survive. Our 3 major 
competitors and ourselves currently employ more than 4,000 people 
in the manufacture of jukeboxes. All of us are in the same position 

s far as the threat of the proposed legislation is concerned, and L 
- “tk for all four when I express our vigorous opposition to 5, 1106. 

A jukebox is a complicated, ingenious, and expensive instrument 
which will selectively play one or more musical recordings in re- 
sponse to the deposit of a coin. In order to engage in the business 
we must have and do have a large factory, a heavy complement of 
machine tool and test equipment, a large staff of engineers and tech- 
nicians, and a skilled working force. For example, my own company 
provides employment for approximately 1,000 people in the phono- 
graph division of our North ‘Tonawanda plazxt. 

In addition to the foregoing factors, we are required to have work- 
ing capital in large amounts, courage, imagination, and foresight in 
equal proportions and confidence in the future of the country in which 
we live and work. ‘These are the same prerequisites and the ideal 
prescription necessary to the production of most other capital goods 
in this country. 

We have the same opportunities and the same problems as most 
other industries which produce capital and consumer durable goods, 
and we also have some problems that are peculiarly our own. One 
of the latter is presented by the fact tliat to the public who play the 
jukeboxes, the eventual consumers of our product, the price of music 
is still, with a few exceptions, 5 cents per selection as it has been 
throughout the period of my association with the business even though 
during that period the cost of everything which goes into the pro- 
duetion and maintenance of a phonograph has doubled, tripled, or 
ven more disproportionately increased. 
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The four major jukebox manufacturers market their products in 
substantially the same manner. Our company sells its phonograph 
products to about 40 wholesale distributors who compete with the 
distributors of the other manufacturers to sell them to operators, or, 
on very rare occasions, to location owners themselves. ‘The operators 
place them on location under an arrangement whereby the location 
owner receives a share, usually 50 percent of the receipts of the 
phonograph. 

The American public wants music. This desire has created the 
record industry and jukebox industry. The aggregate amounts de- 
posited in jukeboxes annually throughout the United States are, of 
course, substantial, but it must be remembered that it is built up of 
»-cent pieces, and it re presen ts the collective gross receipts of about 
10,000 small-business men operating about 400,000 phonographs for 
which they buy about 50 million records a year. 


Our effort to compile statistics and estimate the net profits of the 
industry lead us to estimate that the annual profits divided among 
10,000 operators are $30 million per vear, or about $3,000 per operator. 
Even the total return of 830 million for the entire 10,000 operators, 


with their heavy capital investments, it must be noted, is only about 
60 percent more than the $18 million revenues which ASCAP already 
receives 1n 1 year 

The nickel deposited in the phonograph must pay not only for the 
3 minutes of music; it must also inevitably pay for all that is required 
to produce that music under the conditions prese snted. This means it 
must absorb the production and operation costs of the manufacturers 
and dealers which enter into the price of the instrument to the operator. 
It includes the operators’ costs of doing business, the service and re- 
pairs, the taxes and occupancy expenses, truck and depreciation, and 
the purchase of records. 

Our industry is based upon music, and we acknowledge our debt 
to the artists and composers who originate or arrange it. But the 
artists and composers owe something to our industry and also to the 
record industry. We, too, have inventors and engineers of creative 
genius without whose initiative and energies—and without the invest- 
ment and risk of our capital—the artists and composers would never 
receive the substantial rovalties which they now receive for the sale of 
recordings of their works; the collateral benefits which result from 
their popularization by the jukebox are significant. 

Efforts have been made in the past to say that Congress, in enact- 
ing the coin-operated music-machine exemption to the 1909 amend- 
ment to the Copyright Act, must necessarily have had in mind the 
penny-arcade musical reproducer with e: arphones. It has been alleged 
in the hearings on S. 1106 as well as on prior proposed legislation that 
the jukebox was unknown at that time and that, therefore, the Con- 
gress was not conscious of the implication of their act in preserving 
the status quo for coin-operated music machines. Such allegations 
must be seen to be false in the clear light of history. 

While it is true that the slang name of the automatic phonograph 
is of recent origin, it is also true that there were many thousands of 
nickel-operated music machines in existence at the time of the 1909 
legislation. There have been a great many developments and im- 
provements, of course, in such machines since that time—perhaps not 
as dramatic as the developments and improvements in the aircraft, 
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the automobile, electronic devices, or some of our other items of every- 
day living, but nevertheless significant. 

The phonograph was invented in 1877 by Thomas Edison and was 
being marketed commercially in the 1880’s, In the trade magazine, 
The Phonogram, published in 1890 and 1891, one of the leading phono- 
graph companies of the day, the Columbia Phonograph Co., was re- 
ferred to as being located in a “handsome five-story-and-basement 
brownstone building” in Washington, D. C. This company, in 1890, 
had 126 nickel-in-the-slot phonographs. It had placed phonographs in 
‘prominent hotels, such as the Arlington and Willard in Washing- 
tin, B43. 4% °,*/7 

The Phonogram also discussed the operation of the Louisiana Phono- 
graph Co. which operated nickel-in-the-slot machines in New Orleans, 
and the North American Phonograph Co. which operated from 50 to 
100 nickel-in-the-slot phonographs in saloons and large restaurants in 
St. Louis where they were reported a great success. By 1900 the juke- 
box as we know it today was well established even though it had what 
we today consider an antiquated appearance. A book called The 
Phonograph was published in that year, and it describes the various 
models of phonographs manufactured by the Edison Co., including 
nickel-in-the-slot machines. 

In addition to the Edison phonographs, there was being marketed 
in the late 1890’s and early 1900’s a music machine known as the Regina 
which was equipped with a nickel-in-the-slot attachment. It also 
had a mechanism which permitted the player to select his own tunes. 
A 1900 advertisement attributed to the Regina the following abilities: 

The Regina raises at will any desired tune disks from the receptacle in which 
the disks are contained, places and adjusts it automatically, and having rendered 
it, places it in its original position. 


By 1909 there were 18 phonograph manufacturing companies em- 
ploying 6,000 people and producing products valued at $11,725,000. 
While these are not all coin-operated machines, apparently most of 
the manufacturers produced coin-operated models. Although these 
total figures may seem small by comparison to modern ones, they cer- 
tainly are so substantial as to make preposterous any suggestions that 
Congress was acting naively in preserving their status in the 1909 
legislation. 

There were various other nickel-in-the-slot music machines avail- 
able at the turn of the century: Automatic Piano, the Tonophone, the 
Pianino, Peerless, Majestic Jr., Euterpe, Auto Electric, and many 
others. Both my own company and the Seeburg Co. were manufac- 
turing coin-controlled automatic player pianos in 1907, 

I might say I have with me, Mr. Chairman, a group of ads which 
I think you will find very interesting. I would like to submit these 
to you. 

On the basis of my knowledge of the jukebox industry at all its 
levels, I can say with certainty that S. 1106 is the most dangerous body 
blow ever threatened against the industry’s survival. It is the latest 
attempt on the part of the special interests to destroy the status of 
the automatic phonograph industry which Congress carefully pre- 
served in the 1909 legislation, largely in reliance on which this industry 
has grown and prospered, and which many subsequent Congresses have 
refused to alter. Its passage would have devastating effects on all 
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levels of the industry, including the manufacturers; and I wish to 
express the most earnest opposition of the manufacturers to the bill 
which unjustifiably threatens the direst consequences to all of us. 
Senator Witey. Thank you, sir. 
Mr. Cuarrerz. Mr. Weinberger. 


STATEMENT OF SAMUEL WEINBERGER, INDIANAPOLIS, IND., 
COOWNER, SOUTHERN AUTOMATIC MUSIC CO. 


Mr. Wertneercer. Mr. Chairman and gentlemen of the subcommit- 
tee, my name is Samuel Weinberger. I have lived in Indianapolis 
since 1938 and I have been in the music business as a jukebox operator 
and distributor since 1929. 

As a distributor, I own a third interest in the Southern Automatic 
Music Co., and my two brothers own the other two-thirds. I am vice 
president of that company which has five offices located in Indian- 
apolis, Fort Wayne, Ind.; Louisville, Ky.; Lexington, Ky., and Cin- 
cinnati, Ohio. Through these offices we distribute the jukeboxes man- 
weer d by AMI, Inc. We distribute about 750 machines per year 
through these various offices. Our sales territory includes all of Ken- 
tucky a Indiana and southern and western Ohio. In these areas we 
compete with distributors of the Ri udolph Wurlitzer Co., the J. P. 
Seebure Co., Rock-Ola Manufacturing Co., and H. C. Evans Co. 

Competition for the sale of jukeboxes to operators is very high. 
Part of our function is to extend credit to purchasers and to service 


the machines which they purchase from us. Practically all our sales 
are made on a time-payment basis spread over a period of 2 years. 
We finance these contracts through various banks which have recourse 
to us on the sales. There have in recent years been a fair number of 
repossessions due to the failure of Operators to meet their payments 


on machines and I regret to say that in the last year these repossessions 
have been noticeably rising. The addition: il costs of ope rating juke- 
box routes are the obvious causes of this misfortune on the part of 
the jukebox operators, and an additional item of expense such as a 
proposed royalty to ASCAP would undoubtedly increase the diffi- 
culties of operators in this respect. 

I have a particular familiarity with the problems of operators and 
particular sympathy for them because my brother and I also own two 
juke box operations. In Indi: anapolis we own the Music Operating 
Co., Inc. of Indiana of which I am the president. Here we have 72 
phonographs, mostly 18 selection machines, all AMI products. These 

re distributed about 50 percent in taverns, about 40 percent in restau- 
rants, and the balance in drug stores. All our machines are on 5- 
cent play; we tried a few 10-cent locations but the complete failure 
caused us to revert them to 5-cent. All our machines are on a 50-50 
basis. For our Indianapolis route we buy about 11,000 records per 
year at a cost of approximately $6,000. 

I am vice ag 7 nt of the Music Operating Co., Inc., of Kentucky, 
which operates 150 phonographs, all AMI's, and again mostly 80 
selection machines in and around Louisville. Here our machines are 
distributed in approximately the same proportion as in Indianapolis, 
and again they are all 5-cent machines on a 50-50 basis. In Louisville 
we buy approximately 24,000 records per year at a cost of about 
$13,000. Approximately 714 percent of the purchase price of our 
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records, or a total of about $1,500 per year, is mechanical royalties 
which we already pay to songwriters and composers. 

Our operation in Louisville has been in existence for 30 years, in- 
cluding the 6 years before I joined my brothers. In the course of 
these years we have watched the cost of doing business steadily rise 
while the purchase a ice of 3 minutes of music on the jukeboxes has 
remained inflexible at 5 cents. The cost of the phonographs them- 
selves has méiltiplied: te about four times and many of the other costs 
have increased comparably. Records, for example, now cost us 55 cents 
each, and I can remember when we regarded 16 cents or even less as 
the standard price. 

Senator Witry. 1 cannot remember that. You can buy them at 
oo cents / , 

Wernpercer. That is the wholesale price. 

Senator Witry. That is a revelation to me, that you get them that 
cheap from these record people that produce them. And how about 
the 4 cents? 

Mr. Cuarrerz. The point is that the same 4 cents is included in the 
55-cent record as in the $2 record. 

Senator Winey. All right, carry on. 

fv. Weinpercer. Likewise, taxes on the machines have greatly in 
creased. ‘Today we pay a Federal license tax of $10 per machine 
per year, a Kentucky State license tax of $25 per machine per year, 

Louisville license tax of $15 per machine per year and an Indian- 
apolis license tax of $6 per machine per pear and a gross income tax 
of 1 percent in Indiana on all the receipts of each jukebox. The in- 
creased cost and value of Eee themselves has also led to in 
creased personal property taxes. ‘These license taxes have all grown 
in recent years and similiar increases in them have occurred in other 
cities to my knowledge. Also worthy of mention is the fact that ap 
proximately $50 of the purchase price of every new jukebox is Fed- 
eral excise tax, 

The cost of competent service personnel has likewise greatly in- 
creased. ‘Today we employ in the operating side of our business 2 men 
in Indianapolis at $100 to $115 per week and 1 unskilled man at $50 
per week. In Louisville we have 6 employees, all at $100 to $115 pe r 
week. The cost of automotive transportation has grown substan- 
tially. Trucks and station wagons cost more both to purchase and to 
operate than ever before. The operator is caught in this squeeze with 
the inevitable result that his net profit and his business has steadily 
shrunk to the point where many have already abandoned the business 
and many more are likely to do so in the future. 

The prospect of the imposition of additional expenses upon the 
jukebox operation in form of a royalty payment to ASCAP is a very 
foreboding one for me. I regard it as inevitable that the additional 
expense will be the last straw for many of the operators. I can see 
the potential customers of my distributor business disappearing from 
the scene, and I vigorously oppose prospective legislation which makes 
this result inevitable. 

As one who has made his living in the music business since he was 
19 years old, I want to express my strong opposition to Senate bill 
1106 and to ask that the members of this subcommittee takes a strong 

‘and against that bill which threatens my livelihood and the liveli- 
hood of countless operators and others dependent upon operators. 
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Senator Wier. Thank you, sir. 

I now suggest we recess until 2 o’clock, and that you get in contact 
with your folks and arrange them to take a half hour to clean the 
situation up. 2 understand that there is some talk about some folks 
that testified at previous meetings wanting te be heard in rebuttal? 

Mr. Green. "The re was that request made; yes, sir. 

Senator Winey. Well, again I say if you get rebuttal you get sur- 
rebuttal and all that stuff. Why do you not agree to file some kind 
of an argument, and so forth ? Do you think there is any particular 
point that you want to discuss that has eres testified to here? 

Mr. Scucutman. On behalf of the songwriters of the United States, 
I would like to answer some of these statements 8 have been made 
while they are fresh in my mind. I would like about 10 minutes, sir. 

Senator Wirry. I will give you a half hour, because we quit at 3. 
How is that: all agreed ? 

Mr. Green. I think there was one other witness, Senator, from the 
copyright office. Mr. Fischer is here. 

Senator Witry. How much time do you want? 

Mr. Fiscuer. I don’t want any more than you think will be helpful 
{o the committee, Mr. Chairman. 

Senator Witry. Well, the question is we haven’t much time. I have 
another meet ting at 3 o'clock and T have to be in New York tomorrow. 
‘They talk about Congress being in recess. This is the way it is in 
recess, Seatones you fellows split your time 50-50. 

Mr. ScuutmMan. I will be elad to give Mr. Fischer 20 minutes out. 
of the half hour, Senator. I only want 10 minutes. 

Senator Winry. If that isthe case, and if these gentlemen don’t take 
their half hour, I will give them the balance of what thev have left 
for nachasial’ 

(Whereupon, at 12:30 p. m., the subcommittee recessed, to recon- 
vene at 2 p. m., the same day.) 


AFTERNOON SESSION 


Senator Witty. The committee will come to order. 

Mr. Green. Mr. Chairman, this morning mention was made of a 
letter from Mr. Griffin, executive secretary of the Record Industry 
Association of America, Inc. I now have that letter and will read it 
for the record. It reads as follows: 

OcTopwerR 23, 1953. 
Mr. JosernH DAVIS, 
Clerk, Judiciary Committee, United States Senate, 
Senate Office Building, Washington, D.C. 

Dear Mr. Davis: I was present in Washington on July 15 at the hearing con- 
ducted by the Patents, Trade-Marks, and Copyrights Subcommittee of the Judi- 
ciary Committee in connection with S. 1106, at which time the proponents of 
this bill appeared. Senator Jenner, who conducted this hearing, indicated that 
the committee preferred to receive a written statement from the witnesses rather 
than oral testimony. 

I presume the same procedure will be followed at the hearing on October 26, 
when those in opposition to S. 1106 have been invited to appear, and consequently, 
I am forwarding herewith a copy of my statement in reference to this bill and 
respectfully request that it be included in the record of the hearings. In order 
that there may be sufficient copies of this statement available for all members of 
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the committee or for such purpose as you care to make of them, I am forwarding 
an additional 40 copies under separate cover. 
I, of course, hold myself at the service of the committee and if the committee 
prefers to have me appear personally, I will be glad to do so. 
Very truly yours, 
JOHN W. GRIFFIN, 
Evecutive Secretary. 


STATEMENT OF JOHN W. GRIFFIN, EXECUTIVE SECRETARY, 
RECORD INDUSTRY ASSOCIATION OF AMERICA, INC., NEW YORK, 
BE: ¥. 


Mr. GrirFin. My name is John W. Griffin and I reside in New York 
City. I have been authorized to furnish this statement on behalf of 
several phonograph-record manufacturing companies who have, in 
the past, sent individual representatives to testify on proposed changes 
in the Copyright Act, similar to that proposed in Senate bill 1106, 

The repeal of the provision in the Copyright Act, which holds that 
the playing of records in jukeboxes does not constitute a public per- 
formance for profit has been before the Congress several times in the 
past. As recently as 1951 and 1952 lengthy hearings were held by 
a subcommittee of the Committee on the Judiciary of the House of 
Representatives in connection with H. R. 4573, generally known as 
the Bryson bill, which, among other things, provided for the cancella- 
tion of this exemption. 

I was invited by the House committee to express the viewpoint of 
the smaller record companies, and most of the so-called major record 
companies each sent a representative to testify before the same sub- 
committee. All of the record companies that were represented at the 
hearings were opposed to the then proposed amendments to the Copy- 
right Act. 

‘I think that the committee will agree with me that time need not 
be taken to repeat the testimony which was offered by these companies 
and by me before the House committee a year eae. My own point of 
view in the matter—appearing on pages 467 to 472 of serial No. 11, 
part 2 of the hearings—has not changed, and those major record com- 
panies who have previously testified have told me that they are as 
opposed to the so-called McCarran bill as they were to this feature 
appearing in the Bryson bill a year ago. 

i am the executive secret ary of the Record Industry Association of 
America, Inc., which is a trade association of record manufacturers, 
but 1 am not furnishing this statement in that capacity because the 
majority of our members do not manufacture the type of records used 
in jukeboxes. I am pleased to assure you, however, that the facilities 
of the Record Industry Association are at the dispos: ul of your commit- 
tee and if, in the course of your deliberation, you require data relating 
to the manufacture of phonograph records, we hold ourselves at your 
service. 

There are, of course, many aspects of the proposal contained in S. 
1106 and there are many and varying shades of opinion held by various 
record manufacturers on the matter of levying a performance fee 
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against jukeboxes. However, the following seems to be a fair con- 
census as I have gathered it. 

In the first place, many record manufacturers agree that theoretical- 
ly the composer of a musical composition is entitled to payment in 
the event. his work is performed publicly for profit. They hold, 
equally, that the vocalist or instrumentalist whose artistry has also 
been captured and held on a record disk is entitled to compensation, 
in theory, at least, if his performance is used for someone else’s profit. 

And most of all, they hold that the producer, which is, of course, the 
record company that brings the composer and performer together and 
then creates a finished product of distinctive style and appeal is, by 
the same theory, entitled to substantial payment if somebody used this 
end product for profit. It appears to them to be unfair to arrange for 
any 1 of the 3 factors involved to be compensated without srmul- 
taneously providing for the other 2 segments. 

Even though, for the purpose of argument, it be admitted that S 
1106 is sound in theory, nevertheless, many record manufacturers op- 
pose it because when viewed from a realistic business point of view 
they are convinced it would create an effect which is the exact oppo- 
site of that which its proponents intend. That is to say, if jukebox 
operators are obliged to pay a performance fee, either to composers or 
to anyone else, then overall sales of phonograph reeords—partic ularly 
compositions of popular music by new composers—will be sharply 
reduced and the overall earnings of all composers will be reduced 
rather than increased. 

In the early 1930's the popularity of radio all but destroyed the rec- 
ord industry, and the sale of individual records dropped to such a low 
level that composers and publishers enjoyed little or no income from 
records. However, subsequently, jukeboxes gained widespread popu- 
larity and it is now generally acknowledged that this influence was in 
part responsible in reestablishing the record business as a prosperous 
industry. ‘Today, jukeboxes consume about 25 percent of all popular 
records made and are accountable in an important degree for the pop- 
ularity which leads to the purchase of the remaining 75 percent by 
individual users. 

It is to be expected that jukebox operators will resist additional pay- 
ments for the use of records and will thereupon turn to the use of the 
music which no longer enjoys copyright protection, or will turn to se- 
lections by composers who elect to waive the right to collect a perform- 
ance fee. In the latter event, the balance of equality which now exists 

among all records will be destroyed and the final result will certainly 
be reduced record sales. 

Senator Winry. You have some more witnesses, Mr. Chaffetz ? 

Mr. Cuarrerz. The next witness will be Mr. MacManus. 


STATEMENT OF EDWARD B. MacMANUS, WASHINGTON, D. C. 


Mr. MacManus. My name is Edward B. MacManus. I am 56 years 
old and have been a resident of the District of Columbia for the past 1s 
years. 

I have been an operator of automatic phonogr: aphs for the past 15 
years, most of my equipment being located in the District of Columbia, 
Mar viand, and V irginia, 


. 
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My income from this business is the only means of support which I 
have. At the present time, I am operating a number of machines in 
restaurants and bars; namely, 50 percent of them in restaurants that 
do not have a beer and whisky license. 

About 344 months ago we undertook to have a 10-cent play through- 
out my operation. The o yposition which I encountered at that time, 
both from the customer which is the owner of the restaurant, and the 
patrons of the restaurant made it almost impossible to entirely switch 
my full route to 10-cent play; however, at the time L was able to switch 
approximately 75 percent to a 10-cent play. After a period of ap- 
proximately 45 days, it was necessary to go back to a 5-cent play, 
inasmuch as the revenue dropped off to the extent that I was unable 
to meet expenses and still continue on in business. 

The phonographs that | now operate are of the latest equipment; 
namely, Seeburg M-100’s, which cost a considerable amount of money, 
and to get a fair return on the investment it is necessary to wait until 
2 or 3 years have passed to pay for this machine. My record and other 
costs have increased better than 300 percent per item, yet the revenue 
we get in return from our locations is appreciably less than we formerly 
rot. 

In an overall statement of last year’s business, my net return on my 
investment was less than 3 percent; from the figures from the first 6 
months of this year, it will be considerably less. 

This partic ‘ular line of business is in no way comparable to a mer- 
chant who is operating any other kind of business. It is necessary that 
we maintain practic ally 24-hour service, 365 days ina vear, 

Competition being so keen, it is practically impossible to stay in 
business with sondaens existing as they are. Any additional burden 
might put me out of business. In fact, if I could get my investment 
out of the business today, I a be better off if I took a job ata 
salary and invested my capital in Government. bonds. 

With respect to Senate bill 1106, it is one of the evils that will prob- 
ably put the jukebox industry out of business if it is passed. 

Mr. Cuarrerz. The next witness will be Mr. LaBeau. 


{2 


STATEMENT OF ARTHUR J. LaBEAU, LaBEAU NOVELTY SALES CO., 
ST. PAUL, MINN. 


Mr. LaBgau. My name is Arthur J. LaBeau, and my place of busi- 
ness is 1946 University Avenue, St. Paul, Minn. I am married and 
have six children. My chief business is as a distributor of Rock-Ola 
coin-operated phonographs. I also distribute amusement devices and 
cigarette-vending machines. In addition to this, I also am an operator 
of 85 music machines, 95 amusement games, and 100 cigarette machines, 
but no gambling equipment. 

I would like to talk as a distributor and tell you how our business 
works. There are approximately 400 operators of music machines 
who are my potential customers whom I serve throughout Minnesota, 
North and South Dakota, and northwest Wisconsin. 

I must compete in prices, quality, and service with distributors of 
phonographs manufactured by the Wurlitzer, AMI, Seeburg, and 
Evans companies. 
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Operators are holding back in purchasing music machines because 
of S. 1106. They are waiting to see whether this bill is passed. They 
know that they will have to discontinue operation in many of the 
smaller locations if this law goes into effect. Due to higher prices 
and cost of service of machines, many operators have been forced to 
eliminate some of their locations. 

A word about my business. I have 10 employees who do sales work, 
shopwork, repairing, and one bookkeeper. We have what we call a 
one-stop record department where operators can purchase all brands 
of phonograph records. I have a complete parts department and serv- 
ice shop. Asa distributor I am opposed to the McCarran bill, S. 1106, 
because I feel that composers and publishers are already receiving 
their due share of revenue from recordings of their music. 

I further state that this tax is being paid by jukebox operators every 
time they purchase records because the tax is added to the cost of the 
records by the manufacturer. 

Furthermore, the cost of operating a route of phonographs abso- 
lutely prohibits the assumption of further expense by the operator. 
The price of phonographs, records, parts, and other supplies needed 
daily by phonograph operators, plus the cost of servicing phonographs, 
has risen far out of proportion to the average income of the 
phonographs. 

Couplied with the high cost of operation is the fact that a great deal 
of public interest in music as played on coin-operated phonographs 
has been diverted to other channels by means of television and radio. 

I feel that, since composers and publishers are already collecting 
a levy on phonograph records, which levy is paid by the ultimate 
buyer such as the phonograph operator, an additional levy would be 
double taxation and a burden which the operator in many cases would 
be unable to handle, resulting in financial ruin for many of us. 

I am particularly worried about the bill because if the operators 
have to pay the royalties required by this law, I know that my sales will 
drop off greatly, not to mention the additional costs of accounting and 
keeping records. 

Our Rock-Ola has a list price of $1,075, f..0. b. Chicago. I know the 
operators are being squeezed by the increased costs in addition to other 
expenses. ‘There are other operators here from my area who want to 
tell their story. Ido hope that you will understand how we operators 
fit into the picture. 1 hope, gentle ‘men, that you can see why it is so 
important to me that you vote against this bill. 

Thank you, gentlemen. 

Mr. Cuarrerz. The next witness will be Mr. Denver. 


STATEMENT OF ALBERT S. DENVER, PRESIDENT, AUTOMATIC 
MUSIC OPERATORS ASSOCIATION, INC., NEW YORK, N. Y. 


Mr. Denver. My name is Albert S. Denver. I am president of the 
Automatic Music Operators Association, Inc., a nonprofit member- 
ship corporation, with offices situated at 250 West 57th Street, New 
York City, N. Y. This association was incorporated in the State of 
New York on November 17, 193 


This memorandum is lieiittaid to this committee in opposition to 
S. 1106. 
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As president of the Automatic Music Operators Association, Inc., 
may I respectfully present the following facts: 

Our roster numbers 185 members, who own and operate approxi- 
mately 10,000 jukeboxes. 

The average age of our members is 46 years. 

An analysis of the number of machines operated by our members 
discloses the following: 

50 percent of our members operate 20 or less machines. 

50 percent of our members operate 20-50. 

5 percent of our members operate 50-100. 

7 percent of our members operate 100-150, 

3 percent of our members operate 150-200, 

2 percent of our members operate 200-300. 

According to this schedule, it must be recognized that this industry 
consists of small-business men. 

The jukebox business is a very difficult and trying one. Competi- 
tion among operators for the placement of machines in locations is 
very keen. The operator is required to start his activity at 8 o'clock 
in the morning and is subject to call up to 11 o’clock in the evening. 
He is further required to be on hand every day in the week to take 
care of his service calls. 

The jukebox operator has always realized the importance of es- 
tablishing and maintaining personal and intimate contact with the 
storekeeper. But, in spite of this fact, he is always subjected to nu- 
merous demands from his customers. These demands require the 
operators to make concessions and to change the type of machines 
they have, for a model made by another manufacturer. They also 
demand cash gifts during the Christmas season. 

At the present time, there are five major firms manufacturing juke- 
boxes. In the past it has been their custom to manufacture different 
models annually. 

Should a storekeeper see a certain type of machine in another loca- 
tion, he immediately notifies his operator of his wish to obtain that 
particular type of machine, which new machine may cost about $1,100. 
In order to satisfy his customer, he must purchase that particular 
machine, but, because of the lack of funds, the purchase is generally 
made under a conditional bill of sale, covering monthly payments for 
a period ranging from 12 to 24 months and on which he must pay a 
legal rate of interest. 

Prior to World War II, the average gross income per machine, to the 
operator, amounted to $5. His cost of operation was as follows: 

(1) Average cost of a phonograph, $350; (2) average cost of rec- 
ords, 28 cents each; (3) average salary for a maintenance man, $45 
per week. 

After World War II, the average gross income per machine in- 
creased to about $10. However, the cost of operation increased tre- 
mendously, as noted in the following schedule: 

}. Average cost of a phonograph, $1, 050 to $1,095. 

2. Average cost of records, 57 cents each. 

3. Average salary for a maintenance man, $80 to $100 per week. 

Operators must now pay additional Federal, State, and city taxes 
which did not exist prior to World War IT. 


40480—54——10 
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In the past 7 years, the cost of operation including rent, taxes, re- 
pairs, parts, automobiles, trucks, gasoline, and so forth, have increased 
better than 100 percent. 

The trials and tribulations of the operator after World War II were 
great. Because of his inability to purchase machines and parts during 
the war vears, he was faced with the problem of replacing 75 percent 

of hisequipment. The purchase of this equipment was again made on 
conditional bills of sale. Payments under these c ‘onditional sales con- 
tracts placed a further burden on the income of the operator. 

Television became very widely used in the locations having juke- 
boxes, and as a result, the operator’s income was reduced at least 35 
percent. 

The following tabulation lists the expenses involved in the operation 
of a phonograph route : 


1. Cost of records 18. Automobile expense 

2. Depreciation 19. Advertising 

3. Labor 20. Interest on loans 

i. Parts 21. Stationery and printing 

». Gross Sales tax 22. Federal taxes 

6. Federal tax stamp 23. State taxes. 

7. Donations, 24. Accounting. 

8. Repairs 25. Telephone. 

9. Occupancy tax (city of New York) 26. Route expenses. 

10. Auditing 27. Insurance. 

11. Legal expense (a) Compensation 

12. Association dues (b) Liability insurance on equip 
13. Unemployment insurance ment. 

14, Social security. (c) Automobile liability and prop 
15. Entertainment. erty damage 

16. Bonuses (d) Fire and theft 


17. Rent 


Over the period of years, I have noticed that very often the small 
operator does not earn suffici ient moneys in the oper ation of this route 
to support himself and family and, therefore, finds it necessary to 
supplement his income by obtaining other forms of employment. 
During the past few years, a number of new men entered into this 

Due to the cost of operation, they found it necessary to 
liquidate and retire from the business. 

ORR the well-seasoned operator, engaged in this industry for 
years, also finds it very difficult to operate on a fair margin of profit. 

During the years, our industry, as well as many others, has made 
many strides forward. Manufacturers have, duri ing these years pre- 
sented new models to stimulate and activate the business of the oper- 
ator. 

What would the air-transport industry be today if we were still 
flying the “old crates”? 

What would the refrigeration business be today if we still used the 
old icebox ? 

What what the automobile industry be today if we still used the 
first models manufactured ? 

What would our home convenience be today if we still had to take a 
bath in the old-fashioned tub? 

Our industry, as well as many others, hoping to remain in business, 
must strive ahead with innovations, new ideas, and ag features. 

Yes: at automatic-phonograph industry has grown, but this growth 
required the investment of millions of dollars on the part of the manu- 

‘acturers and the operators. 


business. 
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This committee can readily recognize that the phonograph machine 
has been accepted for 65 years by the public for its music appreciation 
and will be accepted for many years to come, providing the phono- 
graph industry is not controlled or governed by monopolies seeking 

congressional action to obtain performance-rights fees. 

‘The automatic-phonograph industry which celebrated its 65th anni- 
versary this year, has made the jukebox the show window of the music 
industry. Popular hits are made through the medium of the juke- 
box. It is, therefore, reasonable deduction and an accepted fact that 
the distening public purchases records from local retail record stores, 
thereby proving that the jukebox also acts as a medium of selling 
records. And, because of this medium, the income to the composers, 
authors, and publishers is greatly increased. Record companies, disk 
jockeys, editors of music publications, as well as composers, authors, 
and publishers , are the first to recognize the great importance of juke- 
boxes in stimulating the sale of records. Witness the following 
excerpts : 


New York Daily News, Tuesday, June 3, 1947: 

Perry Como fans are apprised that their idol will start a 5-week personal- 
appearance tour June 11 at the Paramount Theater, where his salary will be 6 

imes what it was 2 years ago. Credit the jukeboxes for that. 

Decca Distributing Corp., January 11, 1950: 

We, at Decca, have always recognized the importance of the phonograph 
operator in the record industry. It is my pleasure to advise you that we have 
iust established a music-operators division at the national sales office at 50 West 
57th Street, New York City, N. Y., which will be headed by Robert Arkin, who has 
been associated with Decca for over 11 years. 

Freddy Miller, August 8, 1950: 

Without question, the jukebox operators hold the key to the success of any 
record. For this reason, I turn to you for support. 

Broadcast Music, Inc., February 4, 1948: “Under separate cover, we are 
forwarding to you with our compliments, a supply of these disks. By placing 
these records in some of your locations as a test, we are certain you will find 
There I Go, by Vaughn Monroe a definite coin catcher. 

“Your cooperation in this record promotion will be greatly appreciated. It 
should prove mutually advantageous.” 

The Cash Box, issue of May 26, 1947: “Hailing the jukebox as king, Variety 
magazine this past week made known to the trade that music publishers in the 
industry have generally agreed that the automatic phonograph is by far the 
most impressive means of record exploitation. 

“Technically a byproduct, nonetheless, it is generally agreed that the jukebox 
is king and the era of the publisher sending out his plugging staff to get on 
a song, no longer applies. Somehow the jukebox is the sparkplug. 

“As has been repeatedly pointed out, in the past, record manufacturers are 
gradually taking cognizance of the importance of the automatic music mer- 
chant, because the music operator wields a tremendous force of potential sales 
and promotion power, in the medium of the automatic phonograph,” 

Dave Miller, disk jockey, WPAT: “In my radio discourses, I have chatted 
about music publishers and recording companies. Now I'd like to say a few 
things about the jukebox, that colorful machine that you find in most amusement 
places and restaurants. The jukebox, to my mind, is the greatest media for 
the exploitation of a song, an artist or artists, a recording, and ultimately 
the creation of a hit song.” 

Harry C. Kruse, vice president of Decca Records, Inc. : 

“We, at Decca, in particular, are aware of the great service the operator 
performs in helping to promote great records and stars. Sales to the coin 
machines are substantial in themselves, but more important are the trends 
that they create. It is interesting to note that operators’ favorites are gen- 
erally tops in total record sales, and we at Decca realize that they help these tunes 
to the top. 

“The coin machine has become as much a part of the American scene as 
the hotdog and the bobby-soxer. In a sense, it is a phenomenon of our time, 
permitting the individuals to have stars perform his musical favorites at his 
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bidding, for a pittance. And, if he finds the performance satisfactory, he can 
repeat at will. This is truly a command performance, made possible by industry 
to the Nation.’ 

Jukeboxes play a great role in our musical life, bringing music 
to the people when they want it. For America is a singing and 
dancing land and the coin machine helps us spread our own vast 
musical culture. 

From comments made by record companies, we are told that the 
automatic phonographs are the most impressive means of record 
exploitation for composers, artists, and performers. In past years, 
many composers, artists, and per formers requested my assistance 1n 
placing their records in the jukeboxes, realizing the great importance 
and value of the jukebox. Quite often a number of records are dis- 
tributed free of charge to the operators by the artists in order to 
popularize their recordings. 

It is, indeed, my pleasure to advise the gentlemen of this committee 
that our association has, during the past year, under our public- 
relations program, contributed at least 125 free playing jukeboxes 
to the following groups: 

(a) Police athletic league centers 
(6) Playground centers 

(c) Hospitals 

(da) Schools 

(e) Churches 

(f) Synagogues 

(7) Orphan homes 

This program is intended to aid the underprivileged and to curb 
juvenile delinquency. 

The jukeboxes have proved to be a fine medium for the development 
of musical appreciation in children. These children being receptive 
to certain songs, undoubtedly request their parents to purchase the 
records that they like, which directly increases the income to the 
composer, author, and publisher. 

The jukebox has always been recognized as the poor man’s form 
of entertainment. It is accepted as the public’s form of entertainment. 
Music is furnished through this medium where young people want 
to hear it. 

With the exception of a handful of operators, the jukebox industry 
still operates today at 5 cents per play, 2 plays for 10 cents and 5 
or 6 plays for 25 cents. In scattered sections of the country, oper- 
ators, in an attempt to meet rising costs, have converted their machines 
in some instances so that the insertion of 10 cents would produce 1 
play and the insertion of 25 cents would produce 3 plays. 

I have watched these experiments very carefully, on behalf of the 
New York operators, and I have learned th: at in every instance where 
the price of a play was increased, player resistance was so strong that 
the number of plays on a phonograph decreased almost 50 percent, 
so that the net increase in gross take out of the machines where the 
price was increased was very small. The operators in New York have 
concluded that the operating end of the jukebox business will be much 
healthier if more persons pis uy the jukeboxes and therefore have re- 
fused to increase the price of a play of a tune. 
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We strongly feel that our salvation to withstand all inflationary 
pressures that have affected every business in the country is to get more 
people to play our jukeboxes. 

In neighboring territories where attempts were made to increase 
the price of a play the operators were forced to return to the original 
5 cents per play because the results were far from satisfactory and 
the conclusion reached was that the jukebox is and must remain a 
5-cent business. 

I therefore respectfully submit that all talk about 10-cent play by 
the proponents of S. 1106 is meaningless, as such play did not ¢ change 
the economic picture as to either the gross or net earnings of the 
operators as presented by them during the hearings on H. R. 547 

While one of the leading trade papers has estimated that ap proxi: 
mately 8 to 10 percent of the jukebox industry is now 10-cent play, 
it is my belief, from information that has come to me, that the figure 
is quite high, and the percentage of operators that are presently operat- 
ing under a 10-cent play is much less. 

The passage of S. 1106 would: 

1. Cause the removal of a large number of machines from locations 
which would become unprofitable to operate. 

Reduce the purchases of new record releases. 


bo 


3. Reduce the purchase of new equipment. 
4. Reduce prompt service to the location. 


5. Reduce the income of the storekeeper and the operator alike. 

6. 1t would destroy the jukebox industry as we know it today. 

The Federal law which was written into the United States Copy- 
right Act in 1909 protected an author or composer by the payment to 
them of a royalty of 2 cents per record. 

The same Congress saw fit to expressly protect a phonograph oper- 
ator from paying any kind of tax, license, or fee for performance 
rights because they realized that the music operators were providing 
the greater major ity of the public with good and inexpensive enter 
tainment. Congress also realized, at that time, that the enactment 
of this amendment would increase the sale of records, thereby increas- 
ing the income to the composer or author. Congress intended and 
wanted to keep it that way. It has been kept that w: iy for over 44 
years and I respectfully request this committee to allow it to remain 
that way. 

The bill which would amend the present copyright law so as to strike 
out the section which now protects music operators from paying roy- 
alties to the performance rights groups, poses a direct threat to - 
very livelihood of every operator concerned with the operation of : 
jukebox route and would cripple this industry from the manufac tuber 
on down to the operator and the location owner. 

The passing of this bill would, in effect, result in the legal confisca- 
tion of millions of dollars now invested in jukeboxes. It would be 
fatal to the industry and harsher than any burdensome tax measures 
heretofore passed by Federal, State, county, or municipal taxing 
agencies. 

I have been engaged in the business of owning and operating juke- 
boxes since 1938. I have been president of the Automatic Music Op- 
erators Association, Inc., since 1945. Iam familiar with all the mem- 
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hers of our association and know the various problems of their busi- 
nesses. I am constantly consulted to assist in solving their many 
problems Phe problems of an operator of jukeboxes in New York 
City are essentially the same as those of the operator in Los Angeles 
or Oshkosh. The average weekly income of a jukebox in New York 
City may be somewhat higher than they are in other parts of the 
United States. However, the cost of operation in New York, due to 

gher operating expenses, such as rentals, salaries, and wages are 
somewhat higher than that of the operator in Oshkosh. ‘The average 
weekly gross income before expenses and after paying the location 
owner his share, of jukeboxes in the citv of New York is somewhat less 
than $10 per week. I have been informed that there are approxt- 
mately 500,000 jukeboxes in the United States, which, based on the 
New York City average, which I have said is somewhat higher than 
throughout the rest of the country, would make the annual average 
neome of jukeboxes less than $200 million a year. The probabilities 


re that the gross income from all the boxes total approx mately S150 
illion to $200 million cae The loose claims, that this figure 
runs in the neighborhood of $500 oe ee are pure guesses and are 
erossly exaggerated, eatin the business problem of the indi 
dual operators that I represent, Soe Mn Say without fear of contradic 
on that the imposition of an additional burden of paying a royalty 
would make it impossible for most of the members of my assoc lation 


to remain in business. 

On behalf of the jukebox industry, I respectfully urge that bill 
S. 1106 should not become law. 

Mr. Cuarrerz. The next witness will be Mr. C. L. Spear. 


STATEMENT OF C. L. SPEAR, LAFAYETTE, CALIF. 


Mr. Spear. My name is C. L. Spear, and I reside at 3253 La Canada, 
Lafayette, Calif. 

[am 61 years of age, married, and have 2 married daughters. I am 

members of the Masons and am a past commander of my American 
Legion post. 

I have been engaged in the coin-operated phonograph business for 
the past 17 years in Oakland, Calif., and vicinity, and I now maintain 


offices at 1809 Filbert Street, Oakland, Calif. I operate an average 
of 27 to 30 jukeboxes on various locations throughout the year. 


[ wish to place all the facts of my operation before this committee 
so that you might obtain a true and clear picture concerning the juke- 
box business from the standpoint of the average operator. 

I operate my own business with one full-time employee to help me. 
Between us we must do everything involved in running a jukebox 
business and this includes buying machines, omicting into competition 
for locations, changing records and servicing machines, making col- 
lections, and keeping the location owners as happy as we can. My 
day does not consist of a 9 a.m. to 5 p.m. job, but I must be available 
to answer calls for repairs for about 18 hours out of every day. When 
most people are relaxing evenings and Saturdays and Sundays, I am 
always subject to call and must respond immediately because these are 
the times when persons play my phonographs. If they are out of 
repair for any length of time, a serious loss of revenue that I can ill 
afford occurs. No matter what ASCAP says, this is not an easy 
business. 
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I think it only fair to make a full disclosure of all the economic facts 
‘oncerning my business so that this committee may judge for itself 
whether I, as an average operator, am operating a gold mine. 

I have available for this committee’s consideration a balance sheet 
for the year 1952, and the first 9 months of 1953, which I shall be only 
too glad to submit upon request. In order to conserve this committee's 
time I merely wish to summarize these figures. 

During the year 1952 my gross income amounted to $19,757.05. My 
expenses, Which include cost of records, depreciation of machines, em- 
pioyee’s salary, repairs, rent, telephone, taxes, licenses, and so forth 
amounted to $16,541.84, leaving me a net profit of $3,215.21. This net 
figure is inclusive of any drawings for myself and any return on my 
capital investment. There is not much gold in this mine. 

I have been advised that ASCAP and the other proponents of 5. 1106 
are trying to justify their demands by claiming that since some oper- 
ators have gone to 10-cent play, we could well afford to pay royalties 
to them. 

I am one of those operators who has atte mpte da parti al conversion 
to 10-cent play on my route because, with the cost of everything going 
up and with the shrinkage of my net income I felt that I had to try 
something to keep my head above water. Accordingly, about the first 
of this year I converted about 40 percent of my route to 10-cent play, 
and I succeeded in this only over stubborn opposition of my location 
owners. A summary of the first 9 months of this operation reveals 
that my gross income has been $11,922.60; my expenses were $9,872.05 ; 
and I have shown a net profit of $2,110.56. When compared to last 
vear’s figures which are based on only a 5-cent play, it becomes appar- 
ent that my gross income will be less for 1953 on 40 percent of 10-cent 
play than it was for 1952 on 5-cent play. My percentage of net profit 
for the first 9 months of 1952 and the first 9 months of this year has 
been approximately the same, although dollarwise my net income is 
about $600 less thus far. 

How do I account for the fact that my net profit is less although I 
have charged twice as much in 40 percent of my locations? The 
answer is twofold: I found player resistance to be so strong that my 
gross collections did not increase. At the same time I lost ‘good will 
since my location owners were complaining that there was less music 
being played in their establishments and “that their customers were 
complaining to them about the increase in price. It seems that when a 
fellow comes into a luncheonette and spends 50 cents for a sandwich 
and a cup of coffee, he might put a nickel in a jukebox, but would not 
even consider paying a dime. 

I am about to revert to 5-cent play in all my jukeboxes, simply to 
keep my financial picture from getting any worse. Furthermore, it is 
not good business for me to get compl: 1ints from my customers. 

It is my understanding that I am one of a very small minority who 
have converted to 10-cent play. I ean now understand why most 
operators have hesitated. 

As far as ASCAP is concerned, I am in no better position to pay 
royalties now than I was last year, no matter what they tell this com- 
mittee. Last year I made a little over $3,000, and that is all that the 
business threw off to me by way of salary and return of investment. 
The figures for the first 9 months of this year don’t look any better. 
If anything, my net profit will be lower. 
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It isa very simple proposition with me. I cannot afford to pay any 
royalty or license fee to any organization. I already pay the com- 
posers and publishers 4 cents a record, which amounts to 8 percent 
of my mililiainde by way of royalty every time I buy a record to place 
in one of my mac hines, and I submit that that is sufficient. 

Last year, when ASCAP sponsored a bill which provided for a max- 
imum roy er harge that it could make, I learned through the trade 
papers and my local association that I could nevertheless be taxed as 
much as $1,560 per year. 5S. 1106 does not have any ceiling on the 
amount <9 at could be extracted from me, but even if I was charged only 
last year’s proposed minimum, I would have to go out of business 
because " nian’ live on $1,600 for my wife and myself. 

I therefore urge this committee to give full consideration to my 
economic problems and to reject S. 1106 which is against the best 
interest of thousands ot small-business men like myself, who now live 
in the shadow of extinction because of that bill. 

Thank you. 

Mr. Cuarrerz. The next witness will be Mr. Les Montooth. 


STATEMENT OF LES MONTOOTH, PEORIA, ILL. 


Mr. Monrooru. My name is Les Montooth, and I reside at 207 
Doubet Court, Peoria, Ill. I am 48 years of age, married, and have 
one child. 

have been engaged in the music machine business for 15 years, and 
I now have my oflices at 805 Main Street, Peoria, Ill. In addition to 
my phonograph business my wife and I are majority stockholders in 
C. D. S. Freight Line, a trucking corporation. 

I am the president of the Central States Music Guild, a nonprofit 
organization of juke box operators who are located in central Illinois. 

May I present the following facts to this committee concerning my 
jukebox operation. I own and operate 350 phonographs out of Peoria 
for a radius of 75 miles. I have eight employees. My establishment 
is open for business during the hours of 8 a. m. to 10 p. m. a addi- 
tion, I personally am available for emergency calls after 10 p.m. This 

annot be he ‘Iped because if a phonograph goes out of condition in the 
lhe evening hours it must be repaired at once because play is heaviest 
at that time. 

I have prepared a statement of my operations for the year 1952 
and for the first 9 months of 1953. 

The figures reveal that in 1952 I had gross receipts of $128,011.72. 
My expenses and depreciation totaled $119,782.28. This left me with 
a net profit of $8,229.48. That sum represents my drawings and the 
return on my capital investment. 

For the first 9 months of 1953 my expenses and depreciation to- 
taled $91,673.48. My gross receipts for that period were $86,174.93. 
This left me with a loss of $5,498.55. 

Three factors account for the 1953 deficit. First, the amount of my 
depreciation was greater this year because of past purchases of new 
machines. Second, in the last year television has become a large factor 
in Peoria and vicinity. Many taverns, which were formerly very de- 
sirable locations for phonographs, have installed television and have 
greatly reduced my earnings from these sources. Third and most 
important, I attempted a conversion from 5-cent piay to 10-cent play. 
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In about the middle of June, I, in common with some of my fellow 
operators, began to convert my phonographs in Peoria to 10-cent play. 
Most of the other operators followed suit until about 90 percent of all 
the phonographs in Peoria had been converted to 10-cent play. In 
numbers this amounted to about 225 jukeboxes out of approximately 
250 operating in the city. 

The results were disastrous. Play fell off tremendously and our 
gross receipts were actually lower than those obtained for comparable 
veriods at 5-cent play. Our location owners were complaining to us 
ben ‘ause their customers were complaining to them. These customers 
wanted music but they were not willing to pay 10 cents to hear one 
record. What followed was inevitable. Gradually operator after 
operator reconverted to 5-cent play until at the present time there are 
probably no more than 10 to 15 phonographs in Peoria charging 10 
cents per play. 

We were very concerned for a time after our return to 5-cent play 
because our receipts remained low. Fortunately, we have succeeded 
in winning back that part of the playing public which we had lost 
through our ill-advised experiment. 

I know that I and my fellow members in our local association now 
realize that our business is a 5-cent business. 

= have previously stated that I am the secretary of the Music Op- 

ators of America, Inc. This nonprofit organization, which is in es 
sence a national committee of music machine operators, came into 
being about 6 months after the hearings held in the House of Repre- 
sentatives on the Scott bill, H. R. 1269, in 1947. Its primary purpose 
is to combat and oppose the enactment of legislation such as 8. 1106, 
which, I have been advised, is substantially the same as the Scott bill. 

I became interested in MOA because for the first time I realized 
how seriously my business would be affected if such harmful legisla- 
tion were to be enacted. That is why I became very active in the work 
of this organization, which has helped to alert the operators of the 
Nation to the gravity of all these ASCAP-sponsored bills. 

Our road has not been e asy. We have had great difficulty in raising 
the minimum sums re quired to effectively oppose the now yearly legis- 
lative proposals of the performance rights societies. It has not been 
a lack of awareness or willingness to he Ip that has caused our financial 
difficulties. In plain language most of the operators just cannot afford 
to make periodic contr butions toward the work of MOA. 

It. is obvious that ASCAP and BMI are hoping that by annually 
sponsoring legislation such as this, the time will come when the op- 
erators will not be in a financial position to oppose them effectively. 

The performance rights societies do not seem to be discour aged by 
their repeated failures to secure the passage of bills such as the present 
one. Speaking on behalf of myself and on behalf of all the other 
operators I can express the sincere hope that Congress will somehow 
see to it that these yearly harassments cease. 

The attorneys representing us will no doubt present all the legal 
objections to S. 1106. I can only speak as an operator, who does not 
merely believe but knows that if ASCAP and BMI and the like are 
placed in a position where they can demand almost any amount by 
way of royalties, our industry will be destroyed. 

The operators feel that they are now carrying a fair share of the 
burden in paying royalties to composers and songwriters through 
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their purchase of records. To use myself as an example, in 1952 I 
spent $24,634.47 on records. My average cost per record was about 
56 cents. Since under the law I pay royalties in the amount of 4 
ents per record or about 8 percent of my record cost to the copyright 
owners, I contributed almost $2,000 through my purchase of records 
last year. And I am only 1 operator out of 10,000. 

The iuilon box industry has grown considerably during the 15 years 
that I have been engaged in the business. These royalty payments 
have grown substantially over the years, and if we are permitted 
to continue in business there is every prospect that they will continue 
to grow. But the additional tax burdens that will fall upon us if 

1106 becomes law will surely ruin our industry and the copyright 
owners will of necessity suffer accordingly. 

I respectfully ask this committee to give its full consideration to 
the plight of the 10,000 jukebox operators who simply cannot afford 
to assume added financial burdens, and urge that S. 1106 be rejected. 

Mr. Cuarrerz. The next witness will be Mr. Chester G. Bridwell, 

Bedford, Ind. 


STATEMENT OF CHESTER G. BRIDWELL, BEDFORD, IND. 


Mr. Bripnwett. My name is Chester G. Bridwell. I reside at 52 
Oolitic Road, Bedford, Ind. 


1 am 33 years of age and have a wife and one child. I have been 
engaged in business as a music-machine operator for approximate ly 
8 years. My father and I are in partnership in this business and 


between us we own and operate 40 jukeboxes, and amusement devices, 
located throughout the eounty in which we reside. We also operate 
a small appliance and record store. Both my father and I are members 
of various veterans and fraternal organizations and belong to the 
local chamber of commerce. 

A substantial number of our jukeboxes are located in restaurants 
and others are located in clubs, taverns, ice-cream stores, and similar 
locations 

Our receipts from our 40 jukeboxes and amusement devices were 
$14,285.95 in 1952. After deducting our expenses and depreciation, 
however, we had a net income from our coin-machine business of 
$3,580. It is di nee to make any profit from the music-box business 

nd I, for one, would like to know who makes these vast profits that 
witnesses supporting S. 1106 claim we make. 

As can be seen, I am a small-business man. Any additional cost 
can very quickly turn a possible annual profit into an annual loss. 

My father and I have considered for several years the possibility 
of expanding our jukebox operation. However, we have refused to 
do so as the additional investment and added work which would be 
necessary is too much to justify the risks and work involved when 
we know our profit will be so low. 

Chere has been a lot of talk about dime play being the answer to 
operators’ financial difficulties. Personally, I do not know of any 
instances of dime play in the area in which I operate or in the sur- 
rounding territory. We have ce radi red going to dime play but have 
not done so because we know full well that it would kill our business. 
As a matter of fact, on the average, we do not even receive a nickel a 
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play because a substantial number of our jukeboxes play six songs 
for a quarter 

My objection to the McCarran bill is twofold. First, our marginal 
operation cannot possibly stand any additional expense as we are 
already receiving too low a return on our investment and spending 
long hours on an operation which is certainly not lucrative. The 
other basic objection I have to the bill is that I do not want to be 
laced at the mercy of a large, powerful organization that can come 
in and tell me what I will play, when I will “play it, and how much I 
will have to pay. 

As a small-business man, I can’t effectively bargain with a large 
organization such as ASCAP, particularly considering that they 
could run me out of business if they didn’t like the way I parted my 
hair. 

Then, too, I know many location owners on my route who would 
simply remove my jukebox from their establishment if they were 
subjected to any harassment by any ASCAP snoopers. The net effect 
of the McCarran bill would be to force my father and me to give up 
our jukebox operation. 

Time does not permit me to further express my views, but I want 
to thank you gentlemen very much for listening to what I had to say. 
I respectfully request the members of this subcommittee to do every- 
thing in their power to defeat the McCarran bill. 

Thank you. 

Mr. Cuarrerz. The next witness will be Mr. Martin C. Britz, of 
Great Falls, Mont. 


STATEMENT OF MARTIN C. BRITZ, GREAT FALLS, MONT. 


Mr. Brirz. My name is Martin C. Britz, and I reside at 312 First 
Avenue SW., Great Falls, Mont. [I am 50 years of age, married, and 
am a member of the Eagles, Elks, Moose, and Kiwanis. I am also a 
national council representative of the Boy Scouts of America. 

I have been engaged i in the automatic -phonogr aph business for 9 
years, operating principally in Cascade ‘ ounty, Mont., and maintain 
offices at 314 Fifth Street SW., Great Falls, Mont. I also operate 
coin-operated washing machines and amusement games to supplement 
my Income, 

[ am only too happy to make full disclosure of all the facts and 
figures concerning my business to aid this committee in its delibera- 
tions. 

[ own and operate approximately 114 jukeboxes on a capital invest- 
ment of about $35,000. I employ 3 men and 1 girl to assist me in my 
phonograph business. My business is a 7-day-a-week proposition, and 
T am available for service and repair calls 18 hours a day, 365 days 
a year. This means exceptionally long hours and hard work for my- 
self and my employees. All this is unavoidable since the jukebox 
business is, more than almost any other business, built on goodwill 
which must exist between operator and storekeeper. Competition is 
o keen among operators that a few customers lost can mean the dif- 
ference between my small net profit and a loss. Furthermore, my 
phonographs produce the most revenue during the evening hours and 

‘they are out of service at that time then the income of both myself 
and my location owner suffers accordingly. 








152 MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 


Speaking of income, I originally entered this business because I 

had heard what I now know is loose talk concerning the large amounts 
of money to be made. I have learned differently in the last 9 years. 

Based on my capital investment of some $35,000, from September 
30, 1952, to September 30 of this year I netted $4,656.71, which sum 
represents both my drawings and return on my investment. This is 
hardly getting rich the easy way or any other w: ay, for that ne 
My financial statement for the period of September 30, 1952, t 
September 30, 1953, is available for this committee’s inspection. 

I understand that ASCAP and the other supporters of S. 1106 have 
been doing a lot of talking about 10-cent play, using that to support 
their claims that we operators can now afford to pay them royalties. 

First, I would like to state that neither I nor any other operator in 
my are a has converted to 10-cent play. We still charge 5 cents per 
play, 2 plays for 10 cents, and either 5 or 6 plays for 25 cents, and 
inte a to continue to do so. 

If I thought I = | make a profitable conversion, I would not hesi- 
tate. After all. the jukebox | business has been charging 5 cents per 
play for over 40 years, and yet, since I entered the business only 9 years 
ago, my operating expenses have doubled. Nevertheless, I have not 
iIncret ised my costs based on the following considerations : 


(a) have learned from operators in other parts of the country who 
have converted to 10-cent play _ they have found it to be unprofit- 
able, because of player resist: ‘ In many case gross receipts have 


not even increased. It seems ‘that the jukebox Wusiness is a 5-cent 
business and our customers are just not willing to pay 10 cents to hear 
l record. Many of these operators who did ch: ange over to the 10-cent 
play have been forced to return to the 5-cent charge because they dis- 
covered that without increasing their profit materially, they have an- 
tagonized a great part of the playing public who resented the increase. 

(6) Ihave been impressed with the fact that although 10-cent play 
looked like the way to meet rising costs, only a very small percentage 
of operators nationally have even attempted it. One trade paper has 
put the figure at under 10 percent. Surely, if 10-cent play were the 
answer to the operators’ problems, everyone would have jumped on 
the bandwagon. 

(c) I have spoken to many of my location owners to sound them 
out on the possibility of my converting to 10-cent play. Almost unani- 
mously they have voiced objections to such a plan, fearing a loss in 
revenue. They know their patrons and must respect their wishes just 
as 1 must respect the opinions of my storekeepers with whom I deal. 
Any other attitude would only lose me many customers that I can ill 
afford to lose. 

Since I cannot increase my cost, I must make the best of the situation 
as it now exists. I certainly could not afford to pay license fees to 
ASCAP, BMI, and anybody else who would have the right to tax me, 
and still remain in business. I pay a county personal property t ax of 
$1,100 each year for my jukeboxes. I pay about $560 a year directly 
to the songwriters and publishers by way of royalties out of my pur- 
chase of approximately 14,000 records. Any more taxes or royalty 
payments that I would be required to make will be the “straw that 
breaks the camel’s back.” 
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My survival in this business is up to this committee. I respectfully 
urge you gentlemen to allow me to remain in business and fail to rec- 
ommend this vicious legislation for passage. 

Mr. Cuarretz, The next witness will be Mr. Donald E. Calkins, of 
Knox, Ind. 


STATEMENT OF DONALD E. CALKINS, KNOX, IND. 


Mr. Caixins. My name is Donald E. Calkins, my address is Route 1, 
Box 127, Knox, Ind. I am a past president of the Lion’s Club of 
La Porte, Ind., a member of the Chamber of Commerce of Knox, Ind., 
and am active in all community affairs. 

My wife and I are in business together in the operation of juke- 
boxes. Our route consists of 91 jukeboxes which are primarily in 
rural locations extending over a distance of 154 miles and covering 
9 counties. Because of the spread-out nature of my route, some of my 
costs are higher than average. I have 2 persons who work constantly 
on the route, and I, myself, put in about 60 hours per week. In addi- 
tion to my jukeboxes I own an amusement game and popcorn machine 
route. Iam very thankful for these other interests as they enable me 
to supplement my income and to keep above water insofar as the opera- 
tion of my jukeboxes is concerned. 

I have appended to my statement a current breakdown of my juke- 
box operation. You will note that I had a net loss of $62.62 on it for 
the year 1952. The reason for this is that we sell quite a few new 
records on which there is a gross profit of 33 cents each. We buy 
about 800 to 900 records a month and we sell about 300 to 400 new each 
month as well as used records. 

As you gentlemen on the committee undoubtedly know, our costs 
have risen at a rapid rate in the last 10 years until we have a situation 
now in my State where many of us operators are able to remain in the 
business only because we have other associated interests. I do not 
feel that we can change to 10-cent play to correct the income situation 
because this has been tried in other Indiana communities and the result 
was that the gross income derived per machine was less because cus- 
tomers who play our machines are not willing to spend 10 cents to hear 
a record played. The operators in Indianapolis in many instances 
turned in desperation to 10-cent play only to find that customer reac- 
tion was such that their income per machine was actually less than 
it was under the 5-cent play. To the best of my knowledge there is 
no longer 10-cent play in Indianapolis. 

I have been advised that under the present bill such organizations 
as ASCAP, BMI, and others could require me to take out a license 
for the use of the records that I purchase and place in my jukeboxes. 
L am furthermore advised that this license fee could amount to as 
much as $50 a year for each and every phonograph that I own and 
operate. It seems very clear from the figures that I have, and which 
are attached to this statement, concerning my operation that it would 
be impossible for me to make these payments and still continue in 
business. I have been engaged in the business of operating jukeboxes 
for the past 4 years and have tried to build a profitable business. There 
is no question but that if I am forced to pay the amounts that the pas- 
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sage of this bill would require that my venture in the jukebox business 
would come to an end. 

I am familiar with many jukebox operators who operate much 
smaller businesses than I do and who are not making even as much 
I do by virtue of my other business interests. I cannot see 


money as 
small-business men could possibly comply with the amount 


how these 
of payments and rem: tin in the jukebox business. 

On behalf of mvself and all the other small operators, I urge this 
committee to elon this legislation. 

Thank you. 

Mr. Cuarretz. The next witness will be Mr. Howard N. Ellis, of 
Omaha, Nebr. 


STATEMENT OF HOWARD N. ELLIS, OMAHA, NEBR. 


Mr. Exuuis. My name is Howard N. Ellis, and I reside at 3422 Martin 
Avenue, Omaha, Nebr. I own and operate the Coin-A-Matic Sales 
Co.. at 1430 South 13th Street. Omaha. I am the chairman of the 
building committee and serve on the board of directors of the Miller 
Park Presbyterian Church of Omaha. TI am also institutional repre- 
sentative for the Boy Scouts in my vicinity. 

I have been an automatic phonograph operator for 20 years and I] 
operate 38 jukeboxes of all makes and models on my route. T also own 
and operate amusement games to supplement my income from my 


nhonogr iph route. 


I am the secretary and treasurer of the Music Guild of Nebraska, 
consisting of 44 operators who own and operate approximately 2,500 
phonoe) raphs throughout the State of Nebraska. 

I wish to inform this committee of the following facts concerning 
my business. I conduct my business with the help of my wife and 
have noemployees. My regular business hours are 8 a. m. to 6 p. m., but 


I am subject to call at almost any time when a machine requires serv- 
icing or — Since my phonographs are played mostly at night, I 
1 frequently called out at all hours by my location owners. I must 
respon di at once because the machines must be in good playing condition 
“ he n the demand is greatest. 

I have had a certified public accountant prepare an operating state- 
ment covering the period September 1, 1952, to August 31,1953. This 
statement is available for this committee’s inspection. 

To summarize briefly, I have a capital investment of approximately 


828,500. For the period September 1, 1952, to August 31, 1953, I had 
gross receipts of $18,191.14. After deducting operating expenses and 


my depreciation allowance, I was left with a net profit of $4,625.19. 
This figure re presents my drawing and the return from my investment. 

My locations y 7 l an average weekly collection of $9.20 per location. 
This re presents a greater return per location than is enjoyed by most 
music operators in my home State. 

Last year, finding myself in a squeeze between 5-cent play and 
greatly rising costs in all phases of operation, I attempted to convert 
some of my machines to 10-cent play, 3 for 25 cents. This change 
proved unfortunate. I discovered that play was drastically reduced 
in these locations and that the increase in gross collections was very 
nominal. My location owners began to complain and told me that 
their patrons were very dissatisfied with this boost in price. After 90 
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days I abandoned 10-cent play and returned to the 5-cent charge. It 
seems clear that the public is just not willing to pay 10 cents to hear 
1 song. 

My tax burden is very heavy as it is. As shown by my statement, I 
pure ‘hased over $3,000 worth of records in a year’s time. The song- 
writer and publisher i in each instance received deonts per record by way 
of royalty. My business simply will not bear the added payments 
which I would be required to make to ASCAP, BMI, and everyone else 
who could ask for royalties if S. 1106 becomes law. 

While my operation is not a very profitable one, I am in a much 
better position than my fellow operators who make much less from 
their music operations than I do. 

I appeal to this committee to allow me and my fellow members of 
the Music Guild, all small-business men, to remain in this business. 

I respectfully urge this committee to give due consideration to the 
very serious economic situation which I face, and request that you 
reject this bill which will deprive me of my livelihood. 

Mr. Cuarrerz. The next witness will be Mr. William E. Hullinger. 


STATEMENT OF WILLIAM E. HULLINGER, OF DELPHOS, OHIO 


Mr. Hu.tiincer. My name is William E. Hullinger. I live at 
Delphos, Ohio, and I am the operator of 25 automatic phonographs. 
In addition to this source of family income my wife operates a beauty 
shop and earns approximately $2,300 a year. I regularly attend the 
Methodist Church and support its activities in my hometown. I am 
also a member of the Masonic fraternity. 

I am here to oppose Senate bill 1106 for the specific reason that 
should it become a law I will definitely be forced to dispose of my 
business and I know of several other men in my community who 
operate music machines as a sideline who would also be forced to give 
it up. 

[ wish to place all the facts of my operation before this committee 
so that you might obtain a true and clear picture concerning the juke- 
box business from the standpoint of the average operator. 

I personally attend to all the duties required to run my business. I 
have no help. I buy the machines; I spend time in trying to obtain 
location customers in competition with my fellow operators; I change 
the records, service the machines, make collections, and satisfy my 
location customers whenever they complain either about records or 
other matters involving the operation of the music box in their places 
of business. I work from 8 o’clock in the morning until 6 o’clock in 
the evening regularly, 6 days a week. Iam also available for service 
repairs all hours of the night. This is true especially on Saturdays 
and Sundays. This is an all-day-long, time-consuming business. It 
consists of hard work. 

I have with me, and for this committee’s consideration, a statement 
prepared by my accountant—a balance sheet showing the economic 
facts and figures for the period January 1, 1952, until December 31, 
1952. I shall be happy to submit this to the committee. 

This statement will show that during the year 1952 my gross income 
amounted to $10,029. My expenses, which include the cost of sup- 
plies and records, moving and installing machines, delivery and auto 
expense, advertising, utilities, insurance and bank charges, dues and 
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subscriptions, legal and auditing expenses, entertainment and promo- 
tion, rent, interest, and taxes other than Federal income tax, amounted 
to $8,092.81, leaving me a net profit of $1,936.19. This net figure is 
inclusive of any drawings and net return on my capital investment. It 
is obvious that my business is not a lucrative one. 

My phonographs operate by insertion of a 5-cent coin which ren- 
ders 1 play. The insertion of a 10-cent piece yields 2 plays, and the 
insertion of a 25-cent coin returns 6 plays. I have always operated 
on that basis and know from information received by me that all my 
fellow operators throughout the State of Ohio and the neighboring 
State of Indiana also operate on the basis of 1 play for 5 cents. We 
have never attempted to convert our machines to increase the price 
to 10 cents per p os because we felt from inquiries made by us and 
from experiences of operators throughout the country that player 
resistance to 10 cents was so strong that it would not be profitable 
and would not increase gross collections. 

I am told that the people who are sponsoring this legislation, S. 
1106, and who are the same people that sponsored previous oe 
along these lines, sought an annual payment under the last bill— 
Bryson bill, H. R. 5473—of approximately $1,560 from operators 
such as myself. I am also advised that under this bill the demand 
by performance rights societies such as ASCAP and BMI could even 
be more than this figure of $1,560. 

In view of the facts and figures I have set forth in this statement, 
it is obvious that the payment of any such amount would absolutely 
force me to go out of business. The financial burden of such an 
additional expense would be absolutely prohibitive. 

I therefore respectfully request that this committee give full and 
sympathetic consideration to the economic facts of my business and 
reject S. 1106. This bill is not in the interests of myself, as well as 
thousands of small music operators throughout the country. 

The following is a breakdown of my statement of operations, Jan- 
uary 1, 1952, to ‘December 31, 1952: 

Receipts: Income t .__. $10, 029. 00 
Expenses : 
Supplies and records 
Moving and reinstalling 
Delivery and auto expense 
Advertising 
Utilities 
Insurance and bank charges 
Dues and subscriptions 
Legal and auditing 
Entertainment and promotion 
Rent 
Interest 
Taxes 
Repairs 
Depreciation 


Total expenses Misael bad ’ d ot ual, 8, 092. 81 


Net profit ae ‘ ae 4 , 936. 19 
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Depreciation schedule 


Current 


Life us‘d deprecia- 
tion 


Date 1 ic e- | Remaining 
acquired , preciation cost 


Phonographs. ... 1945-47 | $17,716.16 | $17,716.16 0 5 years 0 
Do nines 1948 | 4,373.83 3, 061. 69 $1, 312. 14 do.... $874. 77 
Do 149 6 | «(7,723.64 | 2,979.12] 4,744.52 | 7 years. 1, 103.38 


Do oe 1951 3, 779. 02 29. 93 3 509, 09 539. 86 
cnc 1952 3, 491. 95 oY 95 ) 249. 42 
neeaein-] apie 


Total depreciation ; aac - 2, 767. 43 


ADDITIONAL INFORMATION 


1. The above income is from 25 phonographs. 
2. The above depreciation does not include the depreciation on the car which would be $875.18 per year. 
3. The above operating expenses doves not include a salary for myself. However, I do my own work. 


Mr. Cuarretz. The next witness will be Mr. Harold P. Havenor. 


STATEMENT OF HAROLD P. HAVENOR, OF ELEVA, WIS. 


Mr. Havenor. Mr. Chairman and gentlemen of the subcommittee, 
my name is Harold P. Havenor. Iam 41 years of age and I have lived 
in Eleva, in the west central part of Wisconsin, all my life. This is 
a village of 500 people, and I believe that my standing in the com- 
munity has been attested by my neighbors in electing me president of 
the village. I am married and the father of three minor children, 

I have been an automatic phonograph operator for the past 18 
years and at the present time I operate 40 phonographs, mostly within 
25 miles of my home town. In the old days when the business was 
more attractive, I operated as many as 110 phonographs, but I do not 
hesitate to say that at the present time I would just as soon abandon 
half my current locations. 

Currently I have 19 phonographs located in taverns, 16 in restau- 
rants, 3 in bowling aie and 2 at golf courses. Practically all my 
locations are on a 50-50 basis, but I do have 4 or 5 on a 60-40 basis. 
All of my machines are 5-cent play machines, and I consider it abso- 
lutely impossible to think of 10-cent play in my predominantly agri- 
cultural community. 

I have watched the jukebox business deteriorate in the past 18 years 
and especially in the past 6 or 8 years. The reasons for this are 
obvious and various, Primarily the operators are caught in the 
squeeze between the impossibility of changing the 5-cent cost of play 
on the one hand and the constant increase in expenses on the other, 

I have purchased phonographs in the old days at as low a price as 
$189.50; today any machine I buy will cost me well over $1,000. I 

‘an remember buying pick-up trucks between $400 and $500; today : 
similar truck to operate my route costs me about $1, 700, ’ Records 
have likewise gone up from the 17, 19, and 21 cents which I used to pay, 
to 65 cents per record which I now pay to the one-stop dealer from 
whom I buy in Eau Claire, Wis. New taxes have been imposed on 
jukeboxes so that I not only pay the Federal tax of $10, but I also pay 
various municipal taxes as high as $25 a year per machine. 

40480—54——11 
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Last year my half of the gross receipts on my total jukebox opera- 
tion was about $7.600. Out of this sum I purchased about $1,200 


worth of records. This means = [ paid about $100 in royalties, at 
the rate of 4 cents per record, to the songwriters and composers who 
had created the music which J] aiecad in my music box. I consider 
this a substantial payment for me to have made on a business which 


ultimate is vielded me no net return on my investment capital. 

The outlook of the jukebox operating business in my area is so poor 
that I seriously wonder whether I should continue in it or not. Three 
operators in my immediate area have quit the business in the last 3 
years, and 1 or 2 more are r: ipidly deciding to go out of the jukebox 
business. Any further increase in expenses of operation will prob- 
ably make up my mind for me, at least in the majority of my present 
locations, and I can say with confidence that the business of several of 
my 10 or 12 competitors will not survive such increase. 

I know that I speak for all of them when I say that the future of 
this business is already discouraging enough without the creation of 
additional expenses by legislation such as Senate bill 1106. 

I can well remember when 12-record machines in 1937 or 1938 
yielded more gross receipts than some of my modern machines do in 
the same identical locations. ‘The fact that mé any of my locations are 
closed all day Sunday, that most of them close at 11 every evening, 
with perhaps an additional hour on Saturday, the fact that I compete 
with a dozen other operators within about 40 miles, all combine to 
make this business a very unprofitable one at this time. 

J regurd Senate bill 1106 as practically the last step in putting me 
out of the jukebox business which has in the past yielded me a modest 
but respectable return, and I express my vigorous opposition to this 
bill. 

Mr. Cuarretrz. Our next witness will be Mr. Gordon Stout, of 
Pierre, S. Dak. 


STATEMENT OF GORDON STOUT, OF PIERRE, S. DAK. 


Mr. Strout. Mr. Chairman and gentlemen of the subcommittee, my 
name is Gordon Stout. I am a resident of Pierre, S. Dak., where I 
and a farmer and jukebox operator. I consider myself a person of 
standing in my community and I think that my former status as secre- 
tary of agriculture of my predominantly agricultural State should 
give you an indication of my personal reputation. 

I am here to express the most vigorous opposition of which I am 
capable to Senate bill 1106, the so-called McCarran bill. I express 
this opposition not only from my individual point of view, but I know 
that I am expressing the opinion of every jukebox operator in my 
State when I say that our industry is threatened with ruination if 
this bill ever becomes law. 

We all feel that ours is an important public service industry, a 
worthy and honorable enterprise, and that the public welfare will “s 
poorly served by giving to the real sponsors of this bill who have 
proved by a long course of conduct their own unworthiness and preda- 
tory nature, the power and authority to put all of us operators out of 
business. There can be no question that that is the power they seek to 
hold in their hands and no question but that our industry cannot sur- 
vive while under a sentence of death which can be executed at the whim 
of ASCAP. 








' 
' 
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In considering this bill this subcommittee should carefully reflect 
on the fact that ASCAP, with its power to demand fees for perform- 
ing rights forced live music and musicians out of hundreds of thou- 
sands of public places. Millions of the patrons of those places were 
denied the pleasure of listening to live music. 

Was this action taken in the public interest? Was it beneficial to 
the general welfare? I think it was a serious abuse of power and yet 
ASCAP now seeks a similar power over the jukeboxes, which have 
been called the workingman’s opera. 

We all know, gentlemen, that it is seldom wise to give a public 
power to a private body. It has never seemed wise to me that ASCAP 
should have the power to police and tax the use of music that has * n 
bought and paid for with copyright royalties included in the sale; but 
we are not here to argue taking away any power from ASCAP which 
it already has. I do say, however, that the experience of the many 
abuses found in ASCAP’s exercise over the powers which legislation 
has already granted them proved the validity of our vigorous oppo- 
sition toward any extension of that power to include our industry. 

Previous hearings have revealed that the principal income of many 
songwriters comes from royalties or phonograph records. Jukebox 
operators in America alone will pay over $20,000 in royalties for 
just one record if it happens to hit. If it happens to be a topnote h hit 
like White Christmas, which we operators have been buying in full 
coverage for years, one song title may provide the songwriter, or at 
least the copyright owner, w vith a comfortable living for life. 

Are we jukebox operators paying adequate royalties for the music 
which we use? Jukebox operators are wholesale users of records and 
to say we pay no more for royalties than the homeowners confuses the 
whole issue. The average operator owns about 50 machines (I hs ap- 
pen to own 100). Therefore, the average operator pays 50 times as 
much royalties on any one song to the copyright owner just to place 
that song in his machine as does the homeowner to place it in his 
home. 

This benefit is aside from the fact that the operator’s records are 
played in 50 different places and have a heavy part in the promotion 
of sales to home users. Our promotional job must even be distin- 
guished from that of the diskjockey who, although he obviously does 
a good job of promoting record sales, gets his records free and, there- 
fore, pays no royalty on them. On the jukebox the public se sects the 
numbers which are to be played and the popularity meters on our ma- 
chines are sure proof that the public is determining the popularity 
of various songs. 

I hope you will think, gentlemen of this subcommittee, in your de- 
liberations on this bill, of the consequences of giving ASCAP the 
power to put jukebox operators out of business. Think of the power 
it will give ASCAP to force new songwriters who depend on juke- 
boxes for a main source of income to search for other employment. 
Think of the power it will give ASCAP to throw people at all levels 
of this industry out of work. Think of the value of their pay en- 
velopes to the Nation’s economy and think of the taxes that we and 
all of them pay to local, State, and National Governments. 

When you have contemplated all these things, I am sure that you 
will feel as we do that trust should not be placed in any ASCAP self- 
control. ASCAP’s past performances are the best indication of the 
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manner in which it will wield the powers given it by S. 1106. Cer- 
tainly the risk is not worth the experiment. 

In conclusion, I am honored to be able to appear before you. You 
gentlemen have been distinguished by your election to the Senate of 
the United States, the highest legislative body in the land, and then 
distinguished by your colleagues by virtue of your placement on this 
important committee. The life of our industry is in your honorable 
and capable hands. 

I trust that you will find this bill, as a score of other committees 
have found its predecessor bills, wholly without merit. 

Mr. Cuarrerz. The next witness will be Mr. Walter D. Wiggins, of 
McKinney, Tex. 


STATEMENT OF WALTER D. WIGGINS, OF McKINNEY, TEX. 


Mr. Wicerns. My name is Walter D. Wiggins. My business ad- 
dress is 901 South Tennessee Street, McKinney, Tex. I have lived 
in this community since 1919 and have been in the coin-operated pho- 
nograph business for the past 18 years. 

I support all worthy civic activities, am a member of the Lions 
Club, the Chamber of Commerce, and worker in my church. I served 
as chairman of the official board of my church the past 2 years and at 
present am chairman of the finance committee. 

[ am sole owner of a route consisting of 225 coin-operated phono- 
graphs, devoting all my time to its operation. This route extends 
through five counties in north-central Texas and southern Oklahoma. 
The location type breakdown is: 54 taverns, 151 cafes, 7 drugstores, 
7 clubs, and 6 bus stations. Hillbilly tunes prevail; however, in recent 
years increasing requests for race, semiclassics, and spirituals are 
noticeable. 

We divided 50-50 with the location owner, and as the average take 
per week on this country route is no more than $5 per week for our part, 
a considerable part of our phonograph equipment consists of older 
models as far back as 1946. 

We do business in 48 different towns; the average distance between 
these towns is about 10 miles. To service and check these locations, 
it requires an average of 5 employees and the use of 6 trucks and cars. 
In addition, I give my full time and use of car. I personally oversee 
the entire route and do all the buying of equipment, supplies, parts, 
and records with the assistance of the manager of my Denison, Tex., 
territory. 

The cost of the records purchased in 1952 amounted to $7,362.37, 
which represents approximately 13,385 records at an average cost 
of 55 cents. 

It is difficult to sell records at 5 cents each on a phonograph, and on 
my rural route it would be out of the question to charge 10 cents. 

“4 expenses have more than tripled in the last 12 years. 

I do not think the McCarran bill should be passed and am convinced 
that the jukebox operator has increased the sale of records for the 
artists and composers. Every time I buy a record I am paying them 
royalty. Idonot think it is fair toadd any more royalty to be collected 
from the operators. 
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Following is a breakdown of music operator’s statement, coin- 
operated phonographs only, for year 1952: 
CPECOE E BIO COOKIE S00 1 inkuninncmcasemtensaccewaresecun $58, 146. 48 
Less expenses: 
Salaries, wages, commissions—servicemen, clerks, 


eis sts Rite} mei ntidedinnd eb hnaeebed sn iad $12, 540. 00 
I i il Ea a 348. 00 
Light, water, and heat, telephone and te legr raph. senda 1,574.18 
FERVOR AMIN Bh cies ii bea ieee oo nip wi oeeoieee 124, 24 
Preight e@peheeccsudi ta lt ee 17. 55 


General and miscellaneous expense 
Insurance 


wee edb init Bb 313. 82 
aetna eneniian cetesetity ania $46. 99 





IPI GI hac satine scinadeniiapeadnianiaseatantiaagmicaielian 244.13 
Taxes: State, county and city, Federal______-_--- 6, 153. 49 
Automobile expense: repairs and parts_-._------~- . 1, 490. 78 
TROROUNRE CERO io isin ees db hh titirtindden tel 746. 91 
I i ht i i NN ii ile eit as 7, 362. 87 
Repair parts, phonogr aphs_- ncatieatan tai einai _ ase 1 
TE Wiis, NG aes atte ceca on diecast en aeensonadieescenead bs 263. 58 
Office expense sp ch lehabshchs hed elas cde Rar esdersin checachinscd da ed cotaanededachabadonis tates 180. 46 
Gas and oil, trucks and cars..._.............-<...- 3, 620. 85 
II Ss tinciunl nx caied cane dissinim ds eaneddccinsiaiiditetaiiaiadl 15, 306. 23 
—_—_————_ 54, 464. 35 
Operator’s net receipte...5......... edd eu LA 3, 682. 13 
Investment : 
Phonographs and auxiliary equipment _._._..----_~ $62, 585. 00 
PERS: URE ORIEN i... a ccmisouinnsinmbetpendinemria 9, 000. 00 
Other investments in connection with the operation 
COwUORs OUR Foc Loli ee 4, 500. 00 


Total investment 


ici ili Sb dca stent 76, 085. 00 
Mr. Cuarrerz. The next witness will be Mr. Joseph A. Conley. 


STATEMENT OF JOSEPH A. CONLEY, OF MUNCIE, IND. 


Mr. Contry. My name is Joseph A. Conley. I live in Muncie, Ind., 
and have been an operator of coin-operated phonographs since 1941. 

At present, [ own and operate 50 jukeboxes and 7 shuflle alleys. 
I employ 1 office girl and 2 servicemen, and it is necessary that I have 
3 trucks in order to operate my business. All of my machines are 
located within an 18-muile radius of Muncie. 

Ever since 1946 my income from operating jukeboxes has been de- 
creasing every year. In 1946 and 1947 I had built up my route to the 
point where I had 150 coin-operated phonographs. I found, however, 
that I was losing money and consequently have gotten rid of 100 
of my jukeboxes : and now operate only 50, 

Even operating 50 machines in the best possible locations I find 
that my net income from music machines and a few amusement de- 
vices for 1952 was only $6,149.09. Since my capital investment was 
$60,080.44, $3,004 of my net income was a return on my capital invest- 
ment, assuming that I’m entitled to a 5-percent return. This leaves 
me $3,145.09 as my salary, which is very low when you consider that 
I am on the go all the time—day and night—and work 65 hours or 
more every week. 

I have my income-tax form here and will show it to the committee 
if they so desire. 
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I should like very much to expand my operation and had considered 
doing so. but I would lose mone y inthe Jong run and it is not worth the 
added investment and work. 

I never operate a machine long than 2 years, and in order to keep up 
with dl competitors, ] buy new mac hines every year for many of my 
locations. If son nebody today would offer me the amount I have 
investe J in my jukeboxes, I would sell the business to him and throw 
in my trucks and office equipment, and even my office girl, if necessary, 
and consider myself fortunate to be out of business. 

Che om” ‘Carran bill would t ake the little bit of profit which I m: a 
and “- ce it in someone else’s pockets. As far as I am concerned, 
would be the last straw. You can’t expect a man to invest a snd 
umount of money, work hard all year, and end up with nothing. 

Not only would the McCarran bill reduce my income but location 
owners would make me take out my machines if the vy thought there was 


any chance they might be li: ible for a $250 penalty. This would 
mean the end of my business as a music-box operator. 
I hear every d: ay how wealthy we oper: itors are supposed to be. 


I wish someone would convince the Muncie banks of that fact because 
they consider the business such a poor risk they no longer will loan 
money secu red on jukeboxes, 

Maybe songwriters do need a raise, but frankly my 2 servicenien, 
plugging along at $60 a week, need it more than they do. 

I respectfully request that the me mbers of the committee do every- 
thing they can to protect me and the other small-business men like my- 
self from the terrible consequences which will follow if this bill i 
enac ted. 

It hi is been a privilege for me to appear before you, gentlemen, and 
I think you very much for the time you have given me. 

Mr. Cuarrerz. Our next witness will be Mr. Clyde B. Brady. 


STATEMENT OF CLYDE B. BRADY, OF CHARLOTTE, N. C. 


Mr. Brapy. My name is Clyde B. Brady. I reside in Charlotte, 
N. C.,am married and have three children. I am a member of several 
fraternal organizations and am a counselor for the Methodist Youth 
Foundation. 

My partner and I operate the Brady Distributing Co. in Charlotte. 
We are not only distributors of Wurlitzer phonographs but also act as 
operators of coin-operated phonographs in Charlotte and surrounding 
towns. 

Because of the dual nature of my business, I consider myself very 
familiar with the coin-operated phonogr aph industry both from the 

distributors’ and the operators’ point of view. 

While I have many objections to S. 1106, the primary one is to the 
provision of the bill which exempts coin-operated phonographs which 
are individually owned. I have several times sold phonographs to 
location owners who intended to operate them on an individual basis. 
i can state positively that with few exceptions it is not a good practice 
unless the location owner has skills not possessed by the ordinary 
individual. 

Many of the location owners who have bought and operated their 
own machines have eventually sold it to an operator because they 
were unable to operate it profitably. 
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The reasons for this are many. In the first place, it takes an ex- 
ceptionally well trained man to be able to service the machine and 
make necessary repairs. Such a serviceman has to be available 24 
hours a day, for if the phonograph breaks down during the location’s 
busy period, a substantial portion of the week’s revenue is lost unless 
the phonograph is immediately repaired. Secondly, in very few in- 
stances is the individual location owner able to keep track of those 
records which are to become hits. Consequently, the phonograph does 
not have a maximum play as the records the public desires are not on 
the machine. 

Another major difficulty is that most location owners lack the money 
to make a con iparatively large capital investment in a coin-oper: ated 
phonograph. ‘Then, too, even if they do have the initial investment, 
they are unable to purchase new models of the phonograph which are 
necessary in order to keep patrons satisfied in the field. As the phono- 
graph gets older, its revenue decreases, 

We have found that the only way to run a profitable route is to keep 
machines which are quite new. 

For these reasons, I feel that the exemption for single owners is 
economically and practically unsound. The tendency of the McCarran 
bill is to encourage individual ownership of coin-operated phono- 
graphs. My experience has proved to me that individual ownership 
under ordinary circumstances is not a paying proposition. 

I will not discuss my other objections to the McCarran bill as they 
have been covered fully by other witnesses. 

I wish to thank you very much for the privilege of appearing before 
this committee and urge the subcommittee to take all steps necessary 
to defeat the McCarran bill. 

Mr. Cuarrerz. The next witness will be Mr. E. L. Certain, Jr. 


STATEMENT OF E. L. CERTAIN, JR., OF DALLAS, TEX 


Mr. Cerrarn. My name is E. L. Certain, Jr. I am 47 years of age 
and I reside at 4423 Hall Street, Dallas, Tex. 

I have been a phonograph operator in and around Dallas for 15 
years and am president of the Dallas Music Operators Association. 

My chief source or income is from jukeboxes. During 1952 I oper- 
ated 63 phonographs and over 200 wallboxes in restaurants, hambur ger 
stands, and taverns. The value of this equipment I estimate to be 
$30,000; shop equipment, cars, and trucks, $3,500. On this music 
equipment I paid $315 State taxes and $157.50 city taxes. We also pay 
one-half, or $5, of the $10 Federal location tax or stamp. 

We divide 50-50 with the merchant. 

My gross take from this music business for 1952 was $37,462.28. The 
net return, allowing no salary for myself or my wife, was $7,985.86. 

I work more than 70 hours per week and my wife works at typing and 
recordkeeping over 20 hours per week. My 2 servicemen average $90 
per week for about 65 hours’ work. 

I buy more than 8,000 records per year, most of which are hillbilly 
or folk tunes. 

Our business is highly competitive causing the profitable life of a 
jukebox to be 6 years or less. The original high cost, rapid deprecia- 
tion, and high supplies and overhead make further tax or expense as 


yj 
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planned in the McCarran bill intolerable. This bill would force many 
men who have made their living operating jukeboxes to go broke. 
Others would have to operate older equipment, give fewer new records, 
and less service. i 

I do not believe 10-cent play is a solution to the problem of expensive 
equipment and high overhead. I cannot get them to play enough at 
5 cents per play. 

I feel the McCarran bill is unfair. Without our constant help and 
plugs, many songs would not become popular and earn for their 
authors the money a hit makes. 

The following is a statement of income received by me from opera- 
tion of 63 phonographs and around 200 wallboxes during the year 1952: 


Estimated value of equipment, $30,000. 


Gross take ‘ DSi Seba caeh eee : bteicke siti --. $37, 462. 28 
Expenses : 
Advertising : ee rb $145. 02 
Sa INE TR ieee erie aioe 634. 86 
Gas and oil s eS 965. 31 
Insurance <a oe boil 364. 98 
Miscellaneous supplies_- Bisiici i cila e a cicia 72. 94 


Professional___— “ See a ei " BIG FO 
Records and needles - eee, | 
Rent . 689. 64 


Equipment repairs__-- ‘ iia eoeabaainciaa ‘ 837, 28 
I a ire sas ik cars eiebaads MIReee 
Social security___--- - a a 82, 62 
Supplies and parts__- Se at a a ad a et a 1, 574. 27 
Licenses (State and city) Be hea de ee aaa ae 472. 50 
eee ont <del chbecibaplipivccnile 110. 32 
RN a ae lene 1, 414. 29 
Interest iiccasbaeasackal a NS Riis 981. 49 
Depreciation__ ie eshte a cpt hirmcip amarante” A 6 aaa 
Gar enn traces Gepremau0l....__...... . 807. 04 

————- 29, 476. 42 

I akc cision pants cia 7, 985. 86 


Mr. Cuarrerz. The preceding witnesses were all operator witnesses. 
We now have a witness whose story is somewhat different. He would 
like to speak. 

Mr. Paul Barrett of California. 

Senator Witey. Mr. Barrett. 


STATEMENT OF PAUL BARRETT, SAN FRANCISCO, CALIF. 


Mr. Barrett. My name is Paul Barrett and I reside at 2406 36th 
Avenue, San Francisco, Calif. 

I am a composer of approximately 50 copyrighted songs. I am 
also engaged in the music-publishing business. I am the sole owner 
of Paul Barrett Music, a publishing firm, which owns the copyrights 
of approximately 75 songs which have been published and distributed. 
I am affiliated with BMI as a songwriter and publisher, and my copy- 
rights are licensed by that performance rights society. 

I have a controlling interest in Skystreak Records, Inc., located in 
San Francisco, Calif. This company has recorded many tunes, both 
ASCAP and BMI-controlled. 

I appear here in opposition to S. 1106 because I strongly feel that 
any change in the copyright law destroying the exemption in favor 
of music played through jukeboxes will have adverse and detrimental 
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effects on the ability of young and new composers, small publishing 
firms, and small-record companies to make progress, both financially 
and professionally. 

Under the present law as embodied in the Copyright Act of 1909 
which has been in operation for upward of 44 years, the new composer, 
the small publisher, and small recow4 company are presented with a 
media through which they can become successful in their endeavors 

The jukebox i is pract ically the only outlet through which a new com- 
poser, a small publishing firm, and a small record firm can get started 
on the way to success, because it provides a simple, profitable way for 
these groups to bring their music before a large segment of the record- 
buying ee 

While I do not deprecate the ultimate advantages that these three 
types of people may receive from large per ‘formance rights fees 
through the existing performance rights societies, it is my contention 
that that source of revenue takes years and years to mature into a re- 
spectable amount. In the meantime, the new composer, as well as 
the small publishing and recording firms, has an immediate and lucra- 
tive source of revenue because of the availability of jukeboxes for the 
placement of their recorded songs. The mechanical royalties from 
records purchased by jukebox operators enable us to obtain ready and 
quick revenue. 

I have taken a personal interest in opposing this bill even though 
I am licensed by BMI who is sponsoring this legislation, because of 
my special knowledge concerning the jukebox industry. I have been 
privileged during the last 8 years or more to know intimately people 
who are engaged in the jukebox industry as music operators. I have 
learned from these people firsthand that this business is not nearly as 
lucrative as the average layman is erroneously led to believe. 

I have been told and [ honestly believe that the imposition of a 
financial burden on the average operator requiring royalty payments 
for performance rights for music played through jukeboxes would 
result in the loss or discontinuance of a great percentage of the juke- 
boxes presently operated by the music operator. In view of the fact 
that the music operators as a group are the largest purchasers of 
records in the Nation, the loss of these locations will undoubtedly cut 
down on record sales. 

As the head of a record company, I definitely know that I, as well 
as many of the other small recording companies throughout. the coun- 
try, will be seriously affected by that fact. I know if less records are 
played in less jukeboxes throughout the country that the song that 
i record has less chance of complete exploitation than it did before. 

I also know that the songwriter will suffer greatly as a result. There 
is no question in my mind that the playing of records in jukedoxes 
will popularize any song. Asa result, there are more sales of records, 
more sales of sheet music, and more revenue that comes to the com- 
poser, the small publisher, and the small recording company. 

I have been advised that the proponents of this legislation have 
placed users of records or songs, such as radio stations, television sta- 
tions, theaters, producers of motion-picture films, and other such media 
in the same category as the jukebox. It is my contention that a per- 
formance of a record upon a jukebox is in an altogether different clas- 
sification. When a song is played over a radio station, it is intended to 
and actually does reach millions of listeners. The same is true when a 
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song is played over television and in a motion-picture film. When it 
is played in a theater, it is intended to and does reach thousands, 
When it is played in a nightclub and in ballrooms, it reaches hundreds 
of people. 

On the other hand, when it is played on a jukebox, it is intended to 
be played for and listened to by one person who makes his personal 
selection. It is true that it may be heard by a few other people who 
incidentally happen to be in the place where the jukebox is played, 
such as a neighborhood tavern, an ice-cream parlor, a luncheonette, 
and so forth. I submit that this distinction in and of itself is a sound 
reason why the performance of a copyrighted tune through a juke- 
box should be exempt as the law has provided for, for so many years, 
in fairness and in equity to all segments of the industry conc erned. 

I respectfully request this committee not to recommend S. 1106 
favorably, in the best interests of the new songwriter, the small pub- 
lisher, and the small recording company. 

[f I may just add one comparison here in support of the statement 
that the playing of a record in a jukebox is decidedly different to that 
of playing it on a radio station: It is interesting to note that there 
are approximately 500,000 jukeboxes requiring phonograph records, 
whereas there are less than 5,000 radio stations. It is thus obvious 
that if the producer of a record were to be able to sell one record for 
each jukebox in existence, that particular record thereby automatically 
becomes a financial success both to the recording company and to the 
composer. 

However, to sell all radio stations one record would mean only a 
small sale. A strong comparison between the jukebox and the radio 
station apparently is one calculated on the basis of figures obtainable. 
I am informed that the average radio station on 1 average program 
averages 50,000 listeners. The average jukebox averages less than 10. 

The average phonograph record has a potential of 500 plays, after 
which the record must be replaced. It is thus apparent that 1 playing 
on the radio station reaches 50,000 ears. For 1 record in 1 jukebox 
to reach the same number of ears, it must be replayed 5,000 times. 

Considering the average life of the record, the composer would auto- 
matically receive 10 royalties through the jukebox operator. Consid- 
ering the life of the record, 1 royalty by the radio station could reach 
25 million ears. One rovalty by jukebox operator has a maximum 
potential, not usually reached, of 2,000 ears. 

That is why I think that it is necessary that radio stations, in order 
to pay in proportion to the use they make of my music, should pay 
a performance royalty; whereas the jukebox operator in paying the 
mechanical license pays far more in proportion to the use he makes 
of the record. 

That is all. 

Mr. Cuarretz. Thank you very much. 

We have one final witness; Mr. Haley. 


STATEMENT OF JOHN H. HALEY, CANTON, MISS. 


Mr. Hatey. Mr. Chairman and gentlemen of the subcommittee, my 
name is John H. Haley. I live in Canton, Miss., a town of 8,000 in 
the central part of the State, where I was born 42 years ago. I appear 
here today to express my vigorous opposition to Senate bill 1106. 
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I have been in the musie business in Canton and the surrounding 
part of Mississsippi since 1935 except for the 3 years which I spent in 
the Army during World War II. In 1935 I became the employee of 
the owner of a jukebox route and the manager of his route. My em- 
ployer died in 1949 and I subsequently made arrangements with the 
estate, with the generous help of my bank to which I am now heavily 
indebted, to purchase the route in 1951. 

My jukebox business extends over the 10 counties in the central 
part of Mississippi. Practically all of my music machines are located 
in cafes and restaurants, and all of them are placed on a 50-50 basis. 
All my machines are 5-cent plays, and any departure in the direction 
of 10-cent plays would be out of the question in my part of the country. 

I have been in the music business long enough to remember when 
phonograph records were a dead business. I have seen the resurrec- 
tion of that dead business through the emphasis which the jukebox has 
furnished it. 

Today 12 to 15 percent of the gross income of my business is spent 
on phonograph records. Last year this amounted to over $9,300, in 
my case at the rate of 55 cents per record plus about 5 cents for trans- 
portation. This means that I paid in royalties to songwriters and com- 
posers last year approximately $750 on the records which I purchased. 
I consider this a generous payment on my part for the music used in 
a business which netted me approximately $3,500 profit. 

In the course of the last 18 years I have watched the expenses of 
the music business gradually but steadily increase. I can remem- 
ber when the standard price of the phonographs which I bought was 
$249; today I pay approximately $1,049 for a new machine, more 
than 400 percent of the former price. I can well remember when the 
standard purchase price of records was 16 cents as compared to the 
current 55 cents. 

Wages of employees, transportation expenses, costs of automotive 
equipment, and other expenses have increased proportionately. Dur- 
ing all these years, however, the cost of music in my part of the 
country to the consumer has been 5 cents, and I can categorically state 
that it will continue at that rate. 

There are certain characteristics of the phonograph business in my 
part of the country which I wish to emphasize. Many of my locations 
are in the smallest possible cafes or sandwich shops operated by older 
or incapacitated people, frequently Negroes. These people are them- 
selves eking out a very modest living, and their half of the $3 or $4 
per week which the jukebox grosses helps them maintain their dignity 
and self-respect and helps keep them from becoming public charges. 

I feel a serious responsibility to these little people and will continue 
to feel it as long as I can afford to leave boxes in their establishments 
on a break-even or a slightly less than break-even basis, but I can 
assure you that any further increase in my expenses of keeping those 
jukeboxes in those little shops is likely to have a severe impact on such 
as I described. 

Similarly, each year I set aside one-half of 1 week’s receipts of all 
jukeboxes for the polio drive in my own town. Stickers to this effect 
are placed on all my jukeboxes. I hate to anticipate that increased 
operating expenses might end this practice. 

As a small-business man, I cannot comprehend the big figures that 
ASCAP uses. I have noticed in the trade publications that ASCAP 
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receipts for the first 8 months of the year approximate $11 million, 
and that the management of ASCAP confidently expects the best 
year in its history. It seems unconscionable to me that this organi- 
zation should ask me and the owners of the little cafes and restaurants 
and sandwich shops in which my machines are located to contribute 
further to this already tremendous income. 

IT am a respected member of my community. I am married and the 
father of two children. I am a member of the board of directors of 
the chamber of commerce of my town. I live modestly but honestly, 
and I want to continue to do so. Senate bill 1106 is a major threat 
to my ability to continue in business. 

In addition, there are two points I would like to bring up. T have 
been in the business since 1935, in the music business, and have grown 
up in it almost. I can remember when phonograph records were 
practically nothing in those days. There wasn’t enough of them sold. 
Today I feel as though the jukebox through its distribution and 
popularizing these various tunes has brought back the popularity of 
the phonogr: ‘aph record, and that this bill will destroy that very medium 
by which we get distribution. I am interested in those people making 
money, and so are the other boys. 

Down in my country in Mississippi, we are primarily agricultural. 
We have a world of colored people. We have a world of old people 
that operate cafes and sandwich shops that keep themselves off of 
relief or your various welfare programs. By the use of that jukebox 
and the meager income it takes to them, it helps them keep their 
business going and keeps them off of the welfare rolls. 

Mr. Cuarrerz. The remaining time we have we will reserve, Mr. 
Chairman. 

Mr. Green. I notice there were two witnesses on the list submitted 
to us which TI do not believe have testified. Can you tell me anything 
about them ? 

Mr. Cuarrerz. I think we checked the list during the noon recess. 
There may have been 1 or 2 other witnesses besides Mr. Miller. 

Mr. Green. How about Mr. Garrett ? 

Mr. Cuarretz. He could not come. He is not here. 

Mr. Green. I think that is all, Mr. Chairman except to offer the 
statement of the American Hotel Association. 

(The statement follows :) 


STATEMENT OF AMERICAN Hore ASSOCIATION ON S. 1106 


The American Hotel Association having a membership of approximately 
6,000 hotels located in all parts of the country wishes to record its opposition 
to the above numbered bill, and respectfully urges that if any action is taken 
the bill should be disapproved by your committee. 

This bill proposes to amend the copyright law (17 U. C. A.) by amending 
the last paragraph of section 1 (e), which presently ssl thihe that the rendition 
of a musical composition upon coin-operated machines shall not be deemed a 
publie performance for profit unless a fee is charged for admission to the place 
where the rendition occurs. 

The hill proposes to substitute in place of this exemption a provision to the 
effect that the rendition of a musical composition upon coin-operated machines 
will be deemed a public performance for profit by a person who owns, operates, 
or services such machine in an establishment where any such rendition occurs 
whether or not a fee is charged. However, a person who himself owns, operates, 
services, and retains all of the receipts of a single machine located in an estab- 
lishment which conducts a nonentertainment business to which no fee for ad- 
mission is charged, will not be deemed to have infringed upon the copyright. 
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The obvious and avowed purpose of the bill is to secure the payment of copy- 
right royalties from owners of coin-operated machines, but the language used 
in the bill goes much further. 

The hotels in this country are large users of coin-operated machines and a 
recent survey by this association indicates that 45 percent of all hotels (mostly 
small hoteis, and resort hotels) make music available to their patrons. Some of 
these hotels, particularly resort hotels, may well have two or more coin-operated 
machines on their premises at one time (but not at another) which would bring 
them within the purview of this bill. The confusion and difficulty which will 
arise in such cases, if this bill is enacted into law, is obvious. 

The bill is also defective in that it provides that a rendition of a musical com- 
position shall be deemed a public performance for profit by the ‘person who owns, 
operates, or services such machine in the establishment” where the rendition 
occurs. Under a literal reading of this language, it would appear that the 
bill authorizes the collection of more than one royalty for the single perform- 
ance. In other words, where the machine is owned by a distributor and 
placed in an establishment operated by another person, the proprietor of the 
copyrighted music could be entitled to royalties from both the owner of the 
machine and the operator of the establishment in which the public performance 
took place. The bill shonld be amended so as to specifically provide that the 
copyright music owner may not collect royalties from more than one owner, 
operator, or distributor for any particular performance. 

The American Hotel Association believes that the bill as written is not only 
impractical but unfair. The effect of the bill would be to give the copyright 
proprietor two separate royalties on the same composition and the record there- 
of. The copyright proprietor is already collecting royalties from the manufac- 
turer as he is entitled to do under another part of section 1 of the existing law. 
The bill proposes to give additional royalties beyond any amount which the 
proprietor may have contemplated and obtained when he licensed the record 
manufacturer and when he must have assumed that the records to be made 
would be used for public performance. The bill does not provide any formula 
for the determination of the amounts to be paid as royalties. 

Copyright music might be owned by a great number ef people throughout 
the country and all of these would be permitted to charge varying amounts for 
the use of their music. In addition to this, there is the practical problem that 
the owner or operator of the machine has no ready way of determining who is 
the owner of the copyright music. It is possible that even the most cautious 
operator might inadvertently play a copyrighted selection without permission 
and under this law he would have to pay damages. 

The bill appears to be defective in one further respect in that it provides 
that the person who owns a single machine and retains all the receipts will 
not be considered to have infringed upon the exclusive right of public per- 
formance for profit, if the machine is located in the establishment in which he 
conducts, “a business other than that providing entertainment” and no fee for 
admission is charged. It will be noted that the operation of the machine itself 
would be providing entertainment and under this bill the owner or operator of 
even a single machine would be required to obtain permission from the copy- 
right owner to use his music. If it is the intent of the bill to provide that 
the exception shall be restricted to establishments in which the person is pri- 
marily engaged in entertainment, it should be amended so as to clearly set this 
forth. 

For these reasons, the American Hotel Association urges that the bill be 
disapproved. 


Senator Wiixy. The proponents now have one-half hour. 


STATEMENT OF JOHN SCHULMAN, ATTORNEY FOR SONGWRITERS 
PROTECTIVE ASSOCIATION, NEW YORK CITY 


Mr. Scnutman. My name is John Schulman. I am an attorney 
»racticing in New York, 120 Broadway. I represent the Songwriters 
Pitaectinn Association, an unincorporated association of men and 
women, over 2,000 in number, who make their living by writing and 
composing music. I appear here in rebuttal, taking advantage of your 
permission, sir, because of certain statements which were made which 
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to me, after representing writers for almost 25 years, seem to require 
a reply. 

We have heard a lot of argument despite the fact that the chair- 
man has called for facts. When the facts are asked for, unfortunately, 
they are not given. One argument that is made here is that the juke- 
box popularizes music and that the writer will suffer if he is entitled 
to a royalty or to issue a license. That statement has been 
made by people who are evidently not jukebox operators or servicers 
of jukebox machines because I offer in refutation as part of this record 
a photostatie copy of page 18 of the October 17 issue of Billboard. 

That is an article entitled “Put Routemen on Their Own.” It talks 
about a Mr. Willie Blatt of Florida and about his routeman, Mr. 
Shapiro. Mr. Blatt and Mr. Shapiro say the good way to operate 
is to give the routeman a bank of $100 with which to buy records and 
then hold him responsible to keep that moving and to get the machines 
serviced. They do that because it says it means he will stick to hits, 
numbers which have proved themselves. That says, then, the jukebox 
doesn’t make a hit. It merely plays a hit that somebody else has 
made. 

Then we have another statement by Mr. Shapiro. We don’t know 
who he is, at least I don’t, but he works for Mr. Blatt in Florida. “I 
avoid stocking up on a record that hasn’t as yet proved itself.” Obvi- 
ously he doesn’t make hits, he merely plays hits that somebody else 
has made. So all this talk about the songwriter suffering if the juke- 
box exemption is removed because the jukebox won’t make his hits, 
I think is a little farfetched. I prefer to use the free statement of a 
routeman and the word of an operator who is not testifying but is 
telling his story to his own trade. There it is in black and white, sir. 
I offer it in evidence. 

(The material referred to was filed.) 

Mr. ScuuLMan. I was very much interested in the statement of Mr. 
vats, who is a songwriter, a publisher, and a recorder of music from 

‘alifornia. I appreciate his coming here, and I think all writers will. 
if Mr. Barrett wants to give away his property free, that is his privi- 
lege. Hecangiveitaway. Hecan give it to the jukebox people, give 
it to the recording companies, give it to you, give it to me—but for him 
to come here and say that all ‘writers must give their property away 
because he wants to do so is not the kind of argument which should 
be given weight. 

What are we talking about? Everybody has spoken about how 
poor the operator is, how he cannot make money, that he is losing 
money. But nobody has ever told you what this pr ‘oblem is all about. 
We are here dealing with somebody’s property. Nobody has made 
the remark here or pointed out to you, sir, that when Mr. Anderson 
writes a song, that is his property. How would you like someone to 
walk off the road onto your property where you have an apple tree, 
fill up a bushel basket with apples, and then say to you, “I am very 
sorry, Senator, I am too poor to pay you. I am going down here to 
sell them.” That is exactly what is happening here. 

The jukebox operators are selling music which is written by a couple 
of thousand writers in the United States, about three or four. They 
are not paying anything for using that. They are picking the apples, 
packing them in a bushel basket, selling them, taking in about 350 to 
500 million dollars a year. That they didn’t actually tell you. The 
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take of the jukebox industry, according to their own figures, runs 
between 350 to 500 million dollars a year. 

Senator Wixry. Gross / 

Mr. ScouLMAN. Gross. 

That is their take. 

Senator Witey. What do you figure net? 

Mr. ScuutmMan. Their net is, according to their own figures, $30 
million, sir. The 350 to 500 million dollars is probably half of the 
take. Half goes to the tavern owners. So the total income may run 
closer to $1 billion that the public pays for this music for which the 
writer doesn’t get a nickel. 

Let’s take this little story that our friend Levine told this morning 
about Anderson getting $5,000 as a recording artist and $1,250 as a 
writer because he is limited to a royalty. I will point out that that 
is not quite accurate, but let’s take that for an example. 

If Anderson walked into a jukebox place and asked for a cup of 
coffee, he would have to pay a nickel. They wouldn't give it to him 
for nothing, but they would be playing his tune and he wouldn't get 
anything. 

Senator Witry. Where do you get it for 5 cents? 

Mr. Scuutman. I think you can get coffee for a nickel. Perhaps it 
is a dime in some places, but he would have to pay a dime and some- 
body would be listening to his tune for a nickel. 

I was interested to know what these gentlemen said about how poor 
the operator is. We heard from the representative of Wurlitzer & Co. 
That is a good concern, an outstanding concern. But in 1941 they 
were selling their machine for $319 to $349 a machine, and in 1951 
they raised it to $950, an increase of 300 percent. Did they come to 
you and say, “We can’t do that because that is going to cost the op- 
erator so much money he wouldn’t be able to live?” No, they raised 
their price from $300 to $900, an increase of $600 over a period of 
10 years. 

Perhaps if Wurlitzer & Co. wants to sell machines, it might concede 
that the writer should get part of that $600. 

Then we have the record companies who, I understand, have filed a 
statement which I haven’t seen. I have the record in the hearing on 
H. R. 5473, and here is the material furnished by the adversaries of 
the bill. In 1941 Decea records were selling for 21 cents apiece. In 
1951 they were selling for 55 cents apiece; a 125 percent increase. 
From 21 cents to 55 cents is a difference of 34 cents ona record. Record 
companies didn’t think they were going to put the operators out of 
business by raising costs that much, and they didn’t because appar- 
ently there are more operators today than in 1941. The writer didn’t 
get 2 dime or a penny out of that 34-cent increase in the record. 

Victor Co. raised their records from 30 cents to 55 cents. Again 
operators paid that difference of 25 cents and didn’t go out of business. 
The only time the operators are going out of business is when the 
writer comes along and says, “If you want to use my property, I would 
like to be paid for it,” because you see, sir, that is the very thing we are 
talking condi We are not talking about esoteric and imaginary 


things such as putting people out of business; we are t: uking about 
the use of an American citizen’s property. 

Private property should not be taken without compensation. When 
a man writes a song, that is his property. When Fred E. Ahlent 
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wrote “Ill Get By,” that was his property. Why should anybody be 


free to use it without his consent, without paying for it? He wrote 
that. He Jabored over it. He worked hard to write that song. Why 
should anybody be entitled to take that song and make money out of 
it any more than they could come into his yard and take his apples and 
put them or ile some place¢ That is what we ant talkine about. 


You have heard talk about rights and this and that and the other 
thing, but nobody has gotten down to the real issue. If you have 
a horse, you can hire him out. You can hire him out bythe day. You 
can hire him out by the week. A man who hires him the first week 
ha n't the right to use that horse the second wee vik, But these people 
Say just because the record company paid for the recording, they have 
a right to use it the second, the third, and the fourth week. That isn’t 
so. You can’t use property that way. 

If you hire a room in a hotel for a day, you don’t own it. You 
can’t occupy it for a month for the price of 1 day. These people 
are getting a free ride because back in 1909, say what you will, this 
use of a device which you heard through earphones was not a public 
perform ince. Now our friends say it is not a public performance 
today because you put your nickel in and you choose it. 

Why don’t they continue to use earphones? Why don’t they put 
these jukeboxes in sealed compartments so a single person could listen 
by himself? Nobody would play a jukebox under those circum- 
stances. It is because the play is out loud, that they have these 
jukeboxes. They are played and people dance tothem. People listen 
to music, but whose music are they listening to? They are listening 
to the music of the people who wrote the tunes. 

What are the people getting for the millions of dollars which are 
being taken in for the perform: ince of these tunes? Nothing, sir. 
You see, that is the thing that none of the jukebox people will talk 
about. Why? You have a situation where a man’s property is 
used without so much as “please,” without asking him whether it 
can be used. It is used to make money, and then the writer is told, 

“I don’t have to pay you. I would go out of business if I had to pay 
you.” Those people, like Mr. Barrett, who want to have their music 
used free or give it away should be entitled to do it, but others should 
not be forced to do so. 

I plead with you, sir, that our Americ in writers should have their 
property protected just like anybody else’s property is protected. 

In order to divert your attention from the true issue, we have heard 
a great deal here about ASCAP and BMI and all these terrible people 
who go around collecting money. Well, nobody likes a person who 
collects money, whether he be a rent collector, a bill collector, or a 
salesman in a store that wants to be paid for merchandise. I am not 
going to talk about any of those organizations. 

Mr. Finkelstein, representing ASCAP, is here. He can answer 
any questions, and I am sure he would be glad to answer any questions 
youask. But the fact of the matter is that whether it be an individual 
writer or an agency, we have had in this country a satisfactory opera- 
tion whereby various places of entertainment and amusement. obtain 
licenses from one organization, from another, from individuals. Why 
should the jukebox people be in a separate and more favorable posi- 
tion? Why should they have a special privilege to take in a half 
billion dollars a year and not so much as ask the writer whether he 
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wants his song played on that jukebox? That is the thing that is so 
unfair, 

Now we come along with figures, and people talk about 2 cents a 
record. That is the top. When you speak about 2 cents a record, you 
are talking about a fee that was fixed back in 1909 at a time when the 
dollar was worth a great deal more than it is today. A fee was fixed 
as 2 cents for the license, being the top which could be asked, and a 
man has no right to withhold the license from a record company if 
he has given it to any other record company. 

So what do you have? You have bargains made for less than 2 
cents because no man wants to pay the top, and he always bargains 
to pay less than that. But then again the writer does not get that 2 
cents. They haven’t told you that of that 2 cents one-half goes to the 
publisher who vests money in printing the song, in exploiting it, in 
popularizing it, in taking it around and plugging it. So the writers 
get half of what the fee is. 

Assuming the fee is 2 cents, the writers get only 1 cent. How many 
songs do you think are written by oneman? Very few. Most of them 
are written by at least two. So that if there is a fee of 2 cents, each 
writer gets a half cent. So if you sell 1 million records, figure out 
what the recor ding fee is for each writer. 

They talk about $2 million being paid as recording fees for the 
records that are purchased. For 3,000 writers that means an average 
of $300 a year. Here are the men who write your songs in this coun- 
try. The jukebox industry comes to you and says it is ‘absolutely fair 
for them not to pay anything out of the $500 million that they collect 
because writers get an average of $300 a year as the recording fee for 
the records. 

There is something wrong about the figures that are given by the 
opponents of the bill today. They speak in terms of $30 million profit. 
They admit that. I testified to that from their own figures at the last 
hearing. But according to their testimony on H. R, 5473, there ap- 
pear to be about 6,000 or 6,500 operators. In order to reduce the $30 
million to a very low figure, it appears they now say there are 10,000. 
Either the number of operators has gone up, or the average amount 
they receive is more than 3,000 a year. 

I am not speaking only about that. If the operators are not making 
money, why aren’t they ? ¢ Because the machines have gone up so much 
in price. Because taxes have been levied. Is that all to be taken out 
of the writer? That is the only question here. Everybody is collect- 
ing from the jukebox take and ‘everybody justifies his right to collect. 
The only question we have here is whether all of that should come out 
of the writer. I don’t think one class of people in this country should 
be the ones to take all of the gaff out of an industry that takes in $500 
million a year. 

Senator Winry. Where do you get the figures of $500 million gross? 

Mr. Scuutman. They can be gotten this way: There are 450,000 
machines which have been admitted here today, 450,000 to 500,000 
machines. Mr. Hughes testified that the average share in his territory, 
I believe, was $9 a machine per week. That would be almost $20 a 
machine per week. 

Senator Witry. But do you think down in Dallas it is an average 
section for things of that kind? 


40480—54——12 
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Mr. Scuvtman. That is what they say. I will give you some figures 
that are in this October issue of the Billboard which I have. These 
are interesting. This man Bk - gives a list of collections during the 
period April 4 to September 26, 1952. The week of April 4, 1 route- 
man alone collected $1,042. "The week of April 11, $1,057 for 1 
routeman. 

Senator Wirry. How many machines? 

Mr. Scuutman. They don’t give the number of machines. I would 
assume from the way that article is written that it would be under 50 
machines. Your figures which were given in the hearings on H. R. 
5473—you asked me about the amount. Let me give you the figures 
because I don’t want any mistake on the amount of the take. Because 
of the laughter, let’s get right down to the testimony of the propo- 
nents. Here is a statement of Theodore Hertz of Price, Waterhouse 
& Co. It starts at page 134 of the hearings and H. R. 5473, part 2: 

‘A total of 98,375 phonographs is represented by 1958,” et cetera. 
That is less than a quarter of the total number of phonographs. They 
produced total revenues of $31 million. 

My attention is called to the fact I have used up al] my time. 

Senator Witry. You have 5 minutes. 

Mr. Scuttman. Mr. Fisher is supposed to go on. May I say this, 
sir: I have hurried myself a bit. I have taken too much time. Mr. 
Levine said we have come here before. Yes, sir. The songwriters 
came to support a bill which eliminated the jukebox exemption com- 
pletely. That was objected to because there was no limitation. They 
came before Congress to support a bill which had a limitation. The 
jukebox operators objected to that because it set prices. The song- 
writers now come to support a bill which tries to cure the objection. 
The jukebox operators object to that. I think that the songwriters 
as American citizens, will use their right to petition Congress again 
and again until they receive protection for their property to which 
they are entitled. 

I thank you, sir. 





STATEMENT OF ARTHUR FISHER, REGISTER OF COPYRIGHTS 


Mr. Fisuer. My name is Arthur Fisher. I am the Register of 
Copyrights. I would like to make clear that we are not the proponents 
of this legislation. We have not, in fact, participated in the drafting 
of the different bills that have attempted to find a solution of the 
problem. 

Senator Witry. You say you have not? 

Mr. Fisuer. We have not. They have been drafted by other persons 
and have been brought to us sometimes for consultation. In fact, we 
were not even familiar, so far as I can recall, with the bills that were 
going to be introduced in this session. As far as I am aware, the 
Copyright Office as a Government office would have no particular 
interest from the viewpoint of its own operations, in how this matter 
is handled. 

What we try to do is to study a problem of this sort in as impartial 
a manner as possible and reach a sound solution both from the view- 
point of the law, the constitutional provisions involved, and the eco- 
nomies of the situation. We have undertaken, over the years that I 
have been familiar with this problem, to consult with the different bar 
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groups throughout the country, and I believe that the persons that 
specialize in copyright within the American Bar Association and 
the Patent Law Association and in such various city groups as in New 
York, Los Angeles, and Chicago, are substantially unanimous that 
the so-called jukebox exception to the copyright law is an exception 
and an anomaly and should be corrected. 

Reference has been made to the figures in 1909, 

Senator Winey. Do they base that conclusion on what they think 
is the invasion of a legal right? Do they take into consideration the 
economic situation ¢ 

Mr. Fisuer. I think they take account of both, Mr. Chairman. I 
think they feel so far as the law is concerned, this exception is an 
anomaly in our law and an anomaly in the l aws of the world. So far as 
I am aware, there is no other civilized country that undertakes to grant 
an exemption to this large commercial business of coin- nase ma- 
chines playing music. 

So far as the economics are concerned, I think their general view 
is that the commodity that is being sold here is the property of the 
composer or songwriter, that it is the economic interest of that com- 
poser and author in this musical field just as in every other field, 
whether it be a contribution to a periodical or a contribution in art or a 
book, to see that his product is marketed effectively and economically. 

Arrangements have always been made in all the other copyright 
areas with which we are familiar to find a sound economic solution 
balancing the different forces that are involved. 

I think they feel that the discussion here has been largely, at least 
the opposition has come largely, from the viewpoint of the distributive 
interests. It is as if we had elaborate economic discussions as to the 
economics of the retail book stores or of small periodicals or country 
magazines; or distributors of art works, or photographs. It was said 
there is difficulty in establishing the profit margins on these businesses, 
many of which, as in this case, have 2 or 3 sidelines—there are a 
relatively few cases where a single line is carried. Either from the 
Vv iewpoint of a store or from the viewpoint of the vending apparatus 
that is distributed, in the last analysis we are dealing with the product 
of a primary producer and the cost of its distribution should not 
lead us to the conclusion we will take away the property and fail to 
recognize the rights of the primary producer himself. 

That certainly would be a very questionable argument to advance 

in the distribution of food and agricultural products, and I suspect 
it is really just as unsound here. I believe, after listening to these 
arguments and the statistics that have been gathered over several 
years, that we are never going to find a real solution by making an 
analyses of the costs of ‘distribution of particular distributors, of 
particular manufacturers, or of particular machines. 

It wouldn’t be a very pertinent argument to enter into in connection 
with the book trade or the periodical trade or any other trades dealing 
with copyrights. After all, the commodity which is being sold, about 
which all these other manufacturing and distributive businesses circ le, 
is the song or the piece of music itself. That is the commodity. The 
rest of it is entirely the distributive mechanism. 

It seems to me quite obvious as a matter of basic principle that 
we should recognize the property interest of the primary producer. 
You come to the question of the mechanics of accomplishing this. 
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You have the question whether you should saddle the phonograph 
record as against the performance-for-profit. If we undertake to 
find a solution of this problem by placing a burden upon the record 
itself, we will place a burden upon 4 or 5 times as many home 
consumers as we will upon the distributive industry. 

To take another case. It would be clearly unsound to say that in 
the case of music, extensively distributed today over the radio, that 
the persons that buy sheet music for home use should pay a higher 
charge for that sheet music in order that there should not be an 
application of the principle of public performance for profit to the 
radio industry. 

I believe exactly the same principle applies here. We receive in 
our office in a given year something like 50,000 registrations of music. 
These do not represent entirely separate composers, but music has a 
long life; and taken over some 20 years, the total fizures will run up 
to a million pieces. But even that is not the primary interest we are 
dealing with here. The basic interest is that of the composer. 

The constitutional objective of article I, section 8, and the funda- 
mental interest under the law of 1909 is that of the public who use 
the music. The constitutional objective is to stimulate creation. It 
seems to me that the ultimate users, the public that plays the machine 
and the distributive industry, as well as this committee and our office, 
should be primarily concerned in a reasonable modest return on this 
music which will in the long run stimulate the creation of the best 
music for the people of this country. 

That is the view of the other peoples of the world that have had 
contact with this problem. It is a very important situation inter- 
nationally, and I believe that we should certainly be able, accepting 
the foregoing premise, to find some sound and workable solution of 
this problem. Until we do, as in the case of Public Law 575, the act 
giving the recording and recording right in literary works which was 
passed last year by this committee, we will never have the problem 
solved, because we have an industry that runs, as near as we can figure 
it, from $250 million to $500 million gross, clearly an industry for 
profit, which is not paying its share toward a reasonable return to the 
individual composer and author. 

I would like to make my services available, not merely to the com- 
mittee but to the present opponents, to find the most reasonable, work- 
able solution for this problem. 

Senator Wiiry. We may ask you to come down, but there must be 
an end to all things. The opponents now have 15 minutes. 

Mr. Cnrarretz. I would like to make one point. 

Senator Wiiry. What has been argued here has provoked many 
questions to my mind, but, in view of ‘the time limit, I have not sug- 
gested these questions. But there are many things that arise. W hen 
we went into this patent business and this copyright business, we 
stepped out of a sphere. We are to protect the rights, it is true, but 
I remember a shoemaker in my own town that came over a poor boy. 
Before he died he was worth a lot of money. He also had God Bless 
America around him that made available the market for his shoes. 
He didn’t do it all. 

Of course, in this particular case I buy the record and I play it. 

I don’t pay anything more, but it is claimed now because you put it 
into a jukebox where some fellow puts a nickel in, and it is the same 
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nickel he put in back in 1909, only it is worth 2 cents now, that he 
should be taxed in addition for that very thing, thus protecting the 
rights of the man who originated the song. 

It is claimed, on the other hand, if you get to monkeying with the 
monkey works, you may make it so you don’t t sell so many songs because 
you will not have the jukebox operators to publicize the song. There 
are some equities on both sides. I think the committee will try to 
evaluate those equities when they are all in, and not be guided by 
what you think is strict legal principles. Right now if you were to 
think in terms of strict legal principles, you might not think that the 
Government had any function in rel when to the farm area. I don’t 
disagree with that at all. 1 think we are all in the same boat, and we 
have to pull together. 


STATEMENT OF HAMMOND E. CHAFFETZ—Resumed 


Mr. Cuarrerz. This question of these property rights they say we 
are taking away, the truth of the matter is that there are no property 
rights. The question before your ¢ ommittee is, Shall there be created 
a property right which they don’t have? On that score I eall your 
attention to the fact there are many other people who could claim an 
equal property right. What about Bing Crosby who sings the song 
or Frankie Laine? It is his voice that is re peated time and time again. 
He may come before your committee and say, “It is my voice, Why 
shouldn’t I get a royalty every time this record is played?” 

What about the orchestra leader? What about the arr anger who 

takes this tune and he puts it together and puts it into shape to make 
the thing a popular record? Then you have Mr. Petrillo, whose 
musicians play once and get paid once. He will say, “Every time you 
play my record it is as though my musicians played again and again.” 

If you go into the theory of the thing, you can create all kinds of 
notions as to how many different people should get property rights. 
That is the question for the committee. Should this property right be 
created? Qur position is not that we are entitled to anything for 
nothing. Our answer is that if you analyze the facts, the number of 
times the same record is played over and over again, the wholesale use 
of these records, the number of times they pay this 2 cents, compare 
the royalties now being paid to what the operator gets out of them, 
he pays more than a fair royalty. We don’t claim he should not pay ; 
we claim he is already paying more than his fair share. 

Nothing has been said at all by the proponents of the bill in rebuttal 
as to the mechanical problems, who will administer it, ASCAP, and 
all that sort of thing. 


STATEMENT OF SIDNEY H. LEVINE—Resumed 


Mr. Levine. T would like to straighten out the record. 

In 1952 we testified, and the record will clearly show that there were 
10,000 operators. There hasn’t been any changes. There have been a 
lot of interchanges, but the number of operators has not increased. 
Tn 1952, as well as in our testimony tod: ay, the gross ts ake was estimated 
at $150 million to $200 million, and as low as $128 million. Those were 
based on surveys made by us. 

There has been no refutation of those figures. ASCAP has always 
thrown out guesses as to the gross take. The gross take is never im- 
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portant. I will just give you one instance that I think is effective and 
analogous. 

In New York City we are in the coin-operated business. We operate 
a subway. It takes in $600 million a year. At the end of the year 
there is a $40-million deficit because of the costs of operations. We are 

faced with this very same problem. 

I did not say Leroy Anderson made $5,000 as an artist on the song. 
If he sold a million records and he got 5 cents a record, it would have 
been $50,000. 

With reference to the other countries that do not have this type of an 
exemption, it is fair to say—and we know it is one of the reasons that 
that is why the coin-operated phonograph business does not exist for all 
practical purposes. I daresay that there is not an operator in this 
room who would go into this business with the knowledge that he 
would have to do business with the performance rights’ societies and 
performance rights’ fees. 

As far as stimulating music, created by these so-called geniuses— 
and there are many—we can state that since the act of 1909 there are 
more songwriters writing songs today, more music companies publish- 
ing music, more recording companies making records, than there ever 
was in the history of the United States. So there has been no lack of 
stimulation here. 

As far as the 1909 2-cent mechanical royalty and the difference in 
inflationary values today is concerned, we will say this: That because 
of the progress and growth of the jukebox industry, when a writer got 
2 cents a record from 1909 and sold 2,000 records, he got $20, where it 
was a hit. Today when he makes a hit and he sells millions of ree ords, 
he gets $40,000. That is divided pursuant to the business deal he enters 
into. The original product is not the generally used product any more. 
He made two commercial transactions. He went to his publisher and 
gave him half of his mechanical rights. Then he went to ASCAP 
und gave away the performance rights even before he wrote the song. 

All in all, we feel we have the equities in this case as well as the legal 
principle—the legal principle is a sound one in our favor because pur- 
suant to the law of 1909 and relying specifically on that law, tens of 
thousands of people invested millions of dollars. To do anything that 
would upset that would certainly be an accomplishment of having 
lulled a lot of small people into a false sense of security. 

I want to thank you for the courtesy and patience you have shown. 
We feel you will give us every fair consideration we ask. 

Senator Winey. I want to thank you for being on your toes and 
presenting your arguments in good ‘style. It seems to me that the 
question is a very ‘simple one. QOne, whether or not the Congress 
should, as it failed to do in 1909, or as it decided not to do, extend 
what some folks have called the right of property in this instance. Do 
we all agree that unless that is done there is no right of property in 
that sense ? 

Mr. Cuarretz. That is certainly our position. 

Mr. Scuurman. Our position 1s that the song is property, but Con- 
gress does not protect that aspect. It gives an exemption to the juke- 
box operators different from other people, we say. 

Mr. Fisuer. The copyright law has grown to meet each new form 
of use, even though there might have been only a small use at the time 
of an earlier enactment. In the case of recording rights in literary 
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works, there was only a very modest use in 1909 in the reading of 
poems. What happened between 1909 and last year when this com- 
mittee approved the extension of the law, was the development of 
talking books, the development of reading poems and books over 'T'V 
and radio so that Congress here, as in many other cases, brought the 
law up to date to apply it to this new industrial and business situation. 

That has been the case with copyrights throughout the world. 
Otherwise, you leave a gap which is an irritation in this country and 
an irritation internationally and will cause trouble. You may adopt 
the cure of increasing the burden on the record rather than applying 
the principle of public performance. But is that the sound solution? 

Senator Witey. I still don’t think you answered my question. My 
question is whether or not it isa question of a property right. Is that 
in the case now or do you claim a property right exists ¢ 

Mr. Fisuer. There is a property right in principle, but new tech- 
nical developments have occurred, af verhaps there is a temporary gap. 

Mr. Scuutman. May I answer by calling your attention to the 
statute? The statute gives the copyright proprietor the exclusive 

right to perform publicly for profit. That is the property right. At 
the end of 1 (e ) it takes the exemption this way: It says the reprodue- 
tion of a musical composition by a coin-operated machine shall not be 
aeemed a public performance, so that the property right is there but 
they say that this particular use is not a public performance, 

Senator Witey. Probably we could argue it. But we can agree if 
the property right is there; taking of the property right cannot be 
compensated in ‘law. If we st: urt from that point, the question then 
arises in view of all the economic circumstances, would it benefit the 
songwriter? Would it injure the jukebox operator? Would it be a 
benefit or injury to the public? 

In that connection, having been a salesman myself of everything 
from books to life insurance, it seems to me that you cannot get away 
from the idea that even if your particular hit goes into the record 
business, the jukebox business has a hit, that the jukebox playing it 
makes it more of a hit and a more profitable proposition. 

To me, at least, getting away from the strict legal opinion, that is an 
equity of considerable importance. Thus, if I were to write a poem 
yr a song or something and I could not sell it myself but someone else 
were to sell it for me, I would expect to pay quite a bit of compensa- 
tion. 

We are going back a way from the common-law principle, and we 
are setting up statutory principles of copyright. We are doing that, 
making certain exemptions. In the meanwhile, our economy has 
grown, our population has grown to 160 million people. It is like my 
shoemaker in my town who started in with a shoe last. Because there 
was America here ready to buy it and because people wanted it, he be- 
came a great success. 

But having written a little book myself and not having made 
any success of it, because I think I had a poor salesman, I am just 
thinking whether or not I could not make a deal with the jukebox 
fellows to put it on the record and see if I could not sell the book. 

Mr. Scuutman. That is the position we would like to be in—to 
choose whether we will or not. That is all we say. 

Mr. Cuarrerz. If you do not want us to pay it, let us know. 
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Mr. Fisuer. Each distributor makes a contribution toward the fur- 
ther promot ion of the work. 

Senator Wrrry. I think this gentleman is entitled to a few minutes, 
because something was said about him. 


STATEMENT OF PAUL BARRETT—Resumed 


Mr. Barrerr. I think the impression was created or may have been 
created that I wanted to give my music to the jukebox operators. I 
tried to make that plain in my testimony that I thought that a song- 
writer or the copyright owner should be compensated in proportion 
to the use that was made of his property. Now, then, I maintain that 
when the jukebox operator buys a record, that record is capable of 
HOO plays. When it is worn out, it is worn out. When he pays the 
i cents on that record, he pays for those 500 plays; and he rarely gets 
to use them during the popularity of the song. That is adequate com- 
pe ation. 

Whereas, a radio station if they play it 500 times, they will play it 
to 25 million people. Therefore, the 4-cent royalty or mechanical 
license, the price he pays for the use, is not adequate compensation. 
Therefore, they should pay a performance license. 

Senator Witey. You made that point. 

I wonder if we should not consider the question of all the punish- 
ment the public has to take over listening to some of these records. 

Mr. Finxetstern. I represent ASCAP. That name has been men- 
tioned. I wonder if I might not have 1 minute. 

Senator Witxy. We will give you 1 minute. 


STATEMENT OF HERMAN FINKELSTEIN, GENERAL 
ATTORNEY, ASCAP 


Mr. Finxevstetn. We have been silent at these hearings because of 
the last hearing on the Bryson bill it was suggested that the whole 
pa pete of this bill was to benefit ASCAP. I made the statement 
there that if this bill were to be so written as to eliminate ASCAP in 
any way from any dealings with the right of public performance that 
would be set up by the bill, we would be entirely agreeable to that 
and would be just as much for the bill under those circumstances 
as we are now. 

I should like to say this: That so far as determining the price is 
concerned, these gentlemen have never come forward and said that 
any amount at all would be fair or proper or equit ible. I wrote Mr. 
Levine last December and suggested that we sit down and discuss 
this matter at the suggestion of the subcommittee of the House. I 
got this letter back from him after a little more than a month, in 
which he said this: 

In response to your letter, I have been advised by Mr. George Miller, the presi- 
dent of the Music Operators of America, that after giving a great deal of 
thought and consideration to the contents of your letter of October 7, he has 
come to the conclusion that no useful purpose could be served by any meeting 
between us. It is my client’s view that section I, title 17, U. S. C., as it stands is 
fair and equitable to all. 


We have been entirely willing to sit back here and have the writers 
and publishers appear on their own behalf. We are willing to be 
written out of the picture. We suggest this: That if a question of 
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rate does come up—and by the way, if ASCAP were in the picture, 
that would be a matter of determination by the Federal court under 
the consent decree—the bill could provide that the Attorney General 
fix the rates or any administrative agency of the United States fix the 
rates. I should think that would be a small problem; it certainly 
would answer the charge that ASCAP may be unreasonable in fixing 
the rates, if it were at all in the picture. 

Thank you. 

Senator Witry. The meeting stands adjourned. 

(Whereupon, at 3:10 p. m., the hearing in the above matter was 
closed.) 

(At their request the following statement by Sidney William 
Wattenberg, counsel to Music Publishers Protective Association, Inc., 
National Musie Council, Inc., and Music Publishers’ Association of 
the United States, and the statement of Herman Finklestein, general 
attorney, American Society of Composers, Authors and P — 
were ordered to be included as rebuttal statements in the same type a 
if orally given.) 





STATEMENT IN REBUTTAL BY SIDNEY WILLIAM WATTENBERG, 
COUNSEL TO MUSIC PUBLISHERS PROTECTIVE ASSOCIATION, INC., 
NATIONAL MUSIC COUNCIL, INC., AND MUSIC PUBLISHERS’ ASSO- 
CIATION OF THE UNITED STATES 


Mr. Warrensenre. I testified in behalf of the three associations above 
mentioned in support of S. 1106 at the hearing held on July 15, 1953, 
but because of lack of time, I was unable to testify orally in rebuttal at 
the continuation of the hearing on October 26, 1953. 

I am an attorney, practicing in New York City, and I am counsel 
to these three associations. 

Certain statements made in opposition to S. 1106 were incorrect 
and might well mislead the committee in its deliberations on this bill. 


I 


Mr. Sidney H. Levine, an attorney representing Music Operators 
of America, Inc., and Automatic Music Operators Association, Inc., 
claimed that I was mistaken when I testified at the July 15 hearings 
on this bill that the consent decree, under which ASCAP operates, 
would apply to any dealings which it might have with the jukebox 
operator. He testified as follows: 

* * * When Sidney Wattenberg, the attorney for the publishing firm, was 
here on July 15, and there was a colloquy between Mr. Wattenberg and Mr. 
Green, the counsel for this committee, it went something like this. 

This is on page 45 of this record: 


Mr. GREENE. Pardon me, I might interrupt there. It may be on that point 
that the Senator was speaking about, in relation to the possibility of ASCAP 
being somewhere in this as an agent or collector of fees and licenses under this 
bill. Isn’t there a possibility of that, and if so, isn’t there also a consent decree 
under which they operate, to say they can go so far and no further? 


Mr. Wattenberg, in effect, said “Yes.” 


I have a copy of the consent decree here, and I say to you I read it care- 
fully, and I say both Mr. Green and Mr. Wattenberg were mistaken. The juke- 
box industry could not go in and petition the Attorney General under the consent 
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decree to fix a reasonable license fee. They were not parties to the action and 
this gives the right of parties to the action to make that application. 

rhey, at the time this decree was entered into, were not users in the legal 
and technical sense and only could become users if this law were enacted. We 


are uot raising bogeymen here, Senator. We have studied this problem for 
years We fear the results if this bill is enacted into law. We want to do 
everything in our power to avoid that catastrophe. (See pp. 120 and 121 of the 
stenographic transcript of hearings before this committee held Monday, Oc- 
tol 6G. 1953. ) 


To substantiate the truth and correction of the statement, as origi- 
nally given by me at the July 15 hearing before this committee, there 
is quoted in full in appendix A annexed hereto, paragraph IX of the 
amended consent decree. 

If Mr. Levine wishes to interpret this carefully worded language 
in his own way, that is his prerogative, but he is not justified in stating 
in effect, that his interpretation is correct and that I am mistaken 
In mine, 


IT 


The opponents to the bill argued in opposition to it that the coin- 
machine industry, which buys 20 to 25 percent of all records manu- 
factured in the United States, pays $2 million a year to authors, com- 
posers, and publishers of copyrighted music, and they claim that this 
is a reasonable payment for the use which the coin machines make 
of such music. 

They refer to the royalties that the statute imposes with respect 
to the manufacture of a record of a copyrighted musical composition 
which is, in fact, paid by the ee icturer. 

This statement is misleading. In the first place, when the same 
number of records are bought by private citizens, teen-agers, and 
schoolchildren for their own personal use on their home phonographs, 
the same amount is paid to the author, composer, and publisher, be- 

ause the $2 million is purely the statutory manufacturing fee. 

The coin-machine industry, however, makes an additional use of 
the recorded music. It plays the recorded music for its own profit. 

Those who oppose the passage of this bill have conceded in their 
testimony that the vinylite record of today is good for 500 or more 
plays. 

This figure is so conservative that it is incorrect. When Howard 
L. Letts, assistant general manager of the phonograph record divi- 
sion of Radio Corpor ron of America, testified before Subcommit- 
tee No. 2 of the House of Representatives Committee on the Judiciary 
on March 21, 1952, he testified that the vinylite record can be pl: vyed 
at least a thousand times (see p. 404 of printed record of said hear- 
ings). And when Kenneth E. Raine, secretary of Columbia Records, 
Inc., testified at a subsequent session of the subcommittee held on 
March 26, 1952, he testified, when asked how many times a vinylite 
record would play with the use of a good needle, “Oh, at least a 
thousand times, perhaps more” (see i 421 of printed record of said 
hearings). But even though we use the conservative estimate given 
by the opposition to this bill, we nevertheless clearly see where the 
inequities lie. 

If a jukebox operator acquires a record containing a copyrighted 
song, the author, composer, and publisher of that song, by reason of the 
original manufacture of the record, receive from the record manu- 
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facturer, and divide among themselves, a maximum of 2 cents, the 
manufacturing fee provided by the statute. The operator of the juke- 
box then places the record in one of his boxes and is able to render or 
perform the composition for as many as 500 times. At a nickel 
per play, that 1 recorded song, upon which the jukebox operator loudly 
proclaims that he has caused the author, composer, and publisher 
to receive 2 cents, has earned for the operator of that jukebox, and 
the owner of the location where it has been installed, as much as $25, 
If, as I suspect, the record people, represented by Mr. Letts and Mr. 
Raine, are correct and the vinylite record can be p layed a thousand 
or perhaps more times, then the figure would be nearer $50. 

In other words, shocking as it may seem, the maximum amount 
which all persons responsible for the creation of the music divide 
among themselves is 2 cents, whereas those interested in the jukebox 
divide among themselves up to $25, and more likely up to $50. 

If an oper ator has 25 mac ines. he claims that as a result of his hav- 
ing acquired 25 records of a song, the composer, the author, and the 
publisher thereof, jointly re ‘eive the large sum of 50 cents. What 
the opponents didn’t point out is that in the normal course of things, 
the operator would receive between $625 and $1,250. Those who 
would ask this committee to reject this bill give as one of their main 
reasons the fact that they cannot afford to pay anything more to the 
composers or authors or publishers of music. 

On an investment of from 50 to 55 cents, which is the price at which 
the operator generally purchases a record containing 2 separate 
musical compositions, one on each side, the persons interested in the 
jukebox upon which such record is played will realize as much as 
from $50 to $100. That is not a bad investment and represents a 
return of almost 5,000 to 10,000 percent. As against these figures all 
of the authors, composers, and publishers of the 2 songs contained on 
the record, if they are able to obtain the full statutory royalty, will 
receive only 4 cents, to be divided among all of them. 

If, as the opponents to this bill would have us believe the jukebox 
industry is not prospering, certainly it is not because of the amount 
which the composer and author receives, 

Another important fact which the opponents to this bill did not 
reveal, is that even after a record has served its full purpose on the 
jukebox, it is resold by the operator for as much as 10 to 15 cents. 
The source of my information is a statement made to me by an opera- 
tor of 30 jukeboxes. 

Eventually such used records may find their way into secondhand 
record stores. 

It must be remembered that the 2-cent royalty provided for by the 
statute is a manufacturing fee. It is paid by the manufacturer and 
it is to enable the composer, author, and publisher of a song to be com- 
pensated by the manufacturer for the use which the manufacturer 
himself makes of the song. 

It is obvious that Congress did not intend the 2-cent manufactur- 
ing royalty to extend to or include the right to publicly perform the 
record for profit. The statute specifically states that “The payment 
of the royalty provided for by this section shall free the articles or 
devices for which such royalty has been paid from further contribu- 
tion to the copyright except in case of public performance for profit.” 
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Committee Report No. 2222 on the bill enacting the present copy- 
right law makes it clear that Congress intended that “The main object 
to be desired in expanding copyright protection accorded to music has 
been to give to the composer an adequate return for the value of his 
composition, Silica 

I submit that from the figures given above it must be apparent that 
the amount of money which the composer does receive from the juke- 
box industry is so inadequate and unreasonable as to shock the intelli- 
gence of reasonable men. The opponents have attempted to conceal the 
actual facts by a smokescreen which they have created by mentioning 
the $2 million which they say their industry causes the authors, com- 
posers, and publishers to receive each year. But the amount realized 
by the owners of a musical composition on a erie or per-song or 
even on a per-author and composer basis would be infinitesimal. 

Furthermore, were it not for the jukebox the number of records 
sold to the public for private use in all probability would be far greater 
than the amount sold to jukeboxes. 


Ill 


We have submitted and we will continue to submit that an addi- 
tional fee should be paid by the operator of a coin-operated machine 
for the use which his machines in fact make of a recorded musical 
composition. But the opponents to this bill argue loudly that they 
should not have to pay any such fee because they are not making 
a public performance for profit of the songs rendered by the jukebox. 
They say that the song is only played by and for the benefit of the 
particular patron who inserts the coin in the slot, and that if any- 
body else happens to be on the premises and hears the song, that 
does not of itself change the character of the performance from a 
private performance into a public one. 

In one fell swoop, the opponents would overrule the United States 
Supreme Court, for long ago that respected tribunal held that the 
performance of a musical composition in a restaurant was not only 
public but it also was for profit. 

It is public because anyone and everyone in the establishment can 
and does hear it. 

The remarkable part of the opponents’ case is its inconsistency. 
On the one hand they deny that the performance is public, but on the 
other hand they give as an excuse for not paying a reasonable fee 
the fact that they publicize and popularize and advertise songs. 
How can a performance effectively advertise and publicize a song 
if it is not a public performance? 

The opponents could not argue that the performance was not “for 
profit,” because such an argument would of necessity indicate bad 
faith. Certainly no matter how poor the ten-thousand-odd jukebox 
operators may be today, there can be no doubt that they realize 
a profit and are in business for profit. Nor can there be any doubt 
but that the location owner, the tavern owner, and the restaurateur 
profits not only through his actual participation in the cash “take” 
of the machine, but also by reason of the fact that music is made avail- 
able to and has its effect upon potential patrons, in the same manner 
as in the case of Shanley’s Restaurant, where the Supreme Court 
recognized the element of profit in the rendition of music upon its 
premises. 
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Broadcasting by radio and television is generally recognized as a 
medium for exploitation of musical compositions. Neither radio 
nor television was in existence in 1909, seen this law was passed. 
However, with the birth of radio the courts quickly held that the 
broadcasting of a song was a public performance for profit, and 
accordingly the copyright proprietor, the author, and the composer 
of a song broadcast by means of a phonograph record receive a per- 
formance fee which is in addition to and is entirely independent 
of the 2-cent recording fee which the manufacturer pays for the 
privilege of manufacturing the record. 

But again we see how inconsistent the opponents to the bill are. 
In the first place they deny that they give a public performance 
because they say that only those persons in the tavern at the particu- 
lar moment that the record is played hear the performance, whereas 
they say that a radio broadcast of a song may be heard by anywhere 
from 50,000 to 50,000,000 listeners. In the next breath they brazenly 
compare the popularizing and publicizing which they claim the juke- 
box gives a song to the popularizing and “publicizing that radio gives 
a song. What was not made clear at the hearings on this bill was 
the fact that music publishers are largely responsible for the popu- 
larization and exploitation of music and that the jukebox is only one 
of the less important media for such exploitation. 

The musi¢ publisher has to put the song in commercial form at 
the very inception and must then bring it to the attention of all users 
of music, radio and television stations, motion-picture producers, 
record and electrical transcription manufacturers, theaters, night- 
clubs, hotels, and, last but not least, individual performers everywhere. 
To accomplish this, the music publisher spends an enormous amount 
of money each year for this purpose of exploiting music. This ap- 
pears in great length and in great detail at page 500 and pages follow- 
ing in the minutes of the hearings held by Subcommittee No. 2 of the 
House Committee on the Judiciary on February 7, 1952, on H. R, 5473. 
Statistics were obtained from 10 representative music publishers 
and they showed that during the 2-year period from January 1, 1950, 
to December 31, 1951, 8 of the said 10 publishers spent, in popu- 
larizing and exploiting the musical compositions which they pub- 
lished duri ing that period, approximately $1,682,000. If the jukebox 
industry were of any real importance in popularizing and exploiting 
musical compositions, it is not likely that the publishers themselves 
would have had to spend anything like that amount of money. In 
connection with these figures it is inter esting to note that during the 
same 2-year period (the calendar years 1950 and 1951) the same 10 
publishers received as a total royalty paid by all manufacturers on 
all phonograph records, including those pure hased by operators of 
coin-operated machines, the sum of $696,843.74, or somewhere around 
40 percent of the actual cash expenditure for exploitation. 

I wish to point out that this sum does not include the royalties re- 
ceived by some of these publishers for the fourth quarter of 1951, 
inasmuch as such figures were not due and were not received until 
sometime in 1952. 

A table giving the breakdown of these figures is annexed hereto as 
appendix B, but all the details of the figures may be found in the 
original letters which are printed as part of the minutes of the hear- 
ings on H. R. 5473 at pages 500 through 515. 
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Time did not permit me to ob tain the corresponding figures for 1952 
and the first 9 months of 1953, but I understand that they are sub- 
stal tially the same. To give ae committee some idea of the amount 
of money publishers are currently paying in salaries only to their 
employees engaged in exploiting and popularizing musical composi- 
tions, I have annexed hereto as appendix C, a letter which I have re- 
eived from Robert Miller, president of Music Publishers’ Contact 
Employees of Greater New York (Local 22102 A. F. of L.). The 
amount pai d to cover actual expenses, in addition to such salaries, 
is almost as substantial as the salaries. 

Another thing that the opponents to this bill did not reveal to this 
committee is the fact that they do not popularize music as much as 
they consume and prematurely kill it. When all users, other than the 
jukebox, play a song they control the number and frequency of per- 
formances of that song. I doubt whether any ordinary radio or 
television program ever has played the same song 2 or 8 or 4 or 5 
times in a single half-hour or hour program. Even the cases 
where two consecutive programs on the same radio station play the 
same song are extremely rare. The type of exploitation afforded by 
radio and television probably would tend to popularize a song. 

However, the jukebox treats songs altogether differently. The pa- 
tron of a tavern, during the course of an hour’s visit, may well hear a 
current hit tune 5 or 6 or more times during that hour, with the 
result that by the time he has left the tavern, he will not want to hear 
the song again. The result is a greatly shortened life for the song. 
But the operator does not care about that. He knows that as soon 
as one song dies, all he has to do is to go out and buy another song 
and that he will have the right to perform it free and without obliga- 
tion to anyone, thanks to the special privilege which the 1909 statute 
gave to a much different industry. 

The authors, composers, and publishers surely want the jukebox 
industry to continue to develop and prosper. It serves a purpose and 
it may well be that it does help cut down on such things as juvenile 
delinquenc; y, as the operators contend. Motion-picture theaters, skat- 
ing rinks, and ball games and many other things also have these ef- 
fects, yet they are very seldom, if ever, free to the public. 

The operators of coin machines today are not dedicating themselves 
to the interests of the public. They are not in business to cut down 
juvenile delinquency nor is it their purpose to exploit songs for the 
authors and composers of the Nation. Their business is to make money 
for themselves and for the taverns and restaurants and other locations 
where the jukeboxes are located. Time after time the opponents have 
admitted that the taverns, bars, and other similar establishments need 
the jukebox and its music and that the average location owner could 
not continue in business without it. They need it much more than 
composers, authors, and publishers need their so-called exploitation. 
Those comprising the coin-machine industry, whether they are manu- 
facturers or distributors of the machines themselves, or whether they 
are coin-machine operators, are private entities engaged in business 
solely for their own profit. The one and only product upon which 
the entire industry depends is music. They should not expect to use 
it free. 

One impression which the opposition attempted to create was that 
the proponents of the bill were seeking the creation by Congress of an 
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entirely new right. It is submitted that such an argument is not cor- 
rect nor is it supported by the language of the statute itself. 

The right of public performance . for profit was recognized by Con- 
gress in 1909 and was one of the exclusive rights secured to the copy- 

right proprietor of a musical composition, The right of public per- 
formance for profit is the property right involved in these hearings. 

The present statute which was enacted in 1909 did not state that 
the rendition of a musical composition on a coin-operated machine was 
not a public performance for profit. It merely stated it shall not be 
deemed a public performance for profit. 

Thus Congress did not fail to create the right, it merely granted a 
special privilege or exception or exemption in favor of the coin-op- 
erated machine. Regardless of the impression which the opponents of 
this bill might attempt. to create, that the present coin-machine in- 
dus stry was in existence in 1909 and that it was an important industry 


the 1 1909 st atute te that the reason for this special privilege, 
exemption or exception was the comparative insignificance and un- 
importance of the coin-operated machine at that time. 

Irrespective of the opponents’ argument that the present-day juke- 
box was completely envisioned by the 1909 Congress, we who support 
this bill and who will continue to fight for a fair revision of the law 
so long as we are legally entitled to fight, maintain that regardless of 
what the coin machine may have looked like in 1909, this Congress 
should now take what would be tantamount to judic ial notice of the 
following facts: 

That the coin-operated machine industry is one of the largest 
present-day commercial users of music. 

That the performances of music given by coin-operated machines 
are public performances; that such performances are intended to be 
heard by the public; and in fact, are heard by the public. 

3. That the performances of music given by the coin-operated ma- 
re are for profit of those interested in the machines. 

. That the coin-machine industry pays no more for the use which 
ee makes of a recorded copyrighted musical composition than does the 
private citizen who purchases the same recorded musical composition 
for his private use in his own home. 

That the amount received by the composer, author, and publisher 
of a musical composition, when compared with the extent of the use 
made of said composition by the coin-machine industry, is not the 
“reasonable royalty” which the committee report, No. 2222, shows 
Congress intended them to have. 

6. That any alleged exploitation which the coin-operated machine 
industry effects is no greater than the exploitation, if any, effected by 
other users of music and any and all other industries which perform 
copyrighted music, are 1 required to and do pay performance fees. 

The people who oppose this bill are the people who reap the profits 
from the coin-machine industry. They oppose this bill because they 
are afraid that their profits may be somewhat reduced if they have to 
pay the owner of the music they prey on. Whether the coin-machine 
industry grosses two hundred million, five hundred million, or a bil- 
lion dollars a year is not important. It does gross something, and 
it must net something to every one of its segments and to every person 
engaged in it directly or indirectly; otherwise they would net remain 
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in it and continue to develop it year after year, as they have done and 
ure doing. 

If the present-day coin-operated machine industry, as we the pro- 
ponents claim, was not in existence in 1909, and not within the purview 
and intent of the 1909 act, then we say that Congress should now take 
cognizance of its existence and grant to the composers and authors and 
publishers of music the “reasonable royalty” which Congress intended 
should be secured to them. 

If, as the opponents to this bill claim, the coin-machine industry, as 
it now exists was in existence in 1909 and was fully within the purview 
of Congress when the exemption was written into the law, then we 
respectfully submit that Congress in 1909 erred and that the pro- 
ponents of the 1909 bill were dilatory in not pointing out this error at 
that time, and we say that the time for correcting this error is long 
past due. 

As stated above, time did not permit the undersigned to testify 
orally in rebuttal on October 26, 1953, and the undersigned wants to 
apologize for the length of this statement. It is submitted in the 
interest of justice. 

APPENDIX A 


PARAGRAPH IX OF THE AMENDED CONSENT DECREE 


(a) Defendant ASCAP shall, upon receipt of a written application for a license 
for the right of public performance of any, some or all of the compositions in 
the ASCAP repert cy, advise the applicant in writing of the fee which it deems 
reasonable for the license requested. If the parties are unable to agree upon 
a reasonable fee within 60 days from the date when such application is received 
by ASCAP, the applicant therefor may forthwith apply to this court for the 
determination of a reasonable fee and ASCAP shall, upon receipt of notice of the 
filing of such application, promptly give notice thereof to the Attorney General. 
In any such proceeding the burden of proof shall be on ASCAP to establish the 
reasonableness of the fee requested by it. Pending the completion of any such 
negotiations or proceedings, the applicant shall have the right to use any, some, 
or all of the compositions in the ASCAP repertory to which its application 
pertains, without payment of any fee or other compensation, but subject to the 
provision of subsection (b) hereof, and to the final order or judgment entered 
by this court in such proceeding. 

(b) When an applicant has the right to perform any compositions in the 
ASCAP repertory pending the completion of any negotiations or proceedings 
provided for in subsection (a) hereof, either the applicant or ASCAP may apply 
to this court to fix an interim fee pending final determination of what consti- 
tutes a reasonable fee. If the court fixes such interim fee, ASCAP shall then 
issue and the applicant shall accept a license providing for the payment of a 
fee at such interim rate from the date of the filing of such application for an 
interim fee. If the applicant fails to accept such license or fails to pay the 
interim fee in accordance therewith, such failure shall be ground for the dis- 
missal of his application. Where an interim license has been issued pursuant 
to this subsection (6) the reasonable fee finally determined by this court shall 
be retroactive to the date the applicant acquired the right to use any, some, or 
all of the compositions in the ASCAP repertory pursuant to the provisions of 
this section LX. 

(c) When a reasonable fee has been finally determined by this court, defend- 
ant ASCAP shall be required to offer a license at a comparable fee to all other 
applicants similarly situated who shall thereafter request a license of ASCAP, 
but any license agreement which has been executed without any court interven- 
tion hetween ASCAP and another user similarly situated prior to such determina- 
tion by the court shall not be deemed to be in any way affected or altered by 
such determination for the term of such license agreement. 

(d) Nothing in this section IX shall prevent any applicant or licensee from 
attacking in the aforesaid proceedings or in any other controversy the validity 
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of the copyright of any of the compositions in the ASCAP repertory nor shall 
this judgment be construed as importing any validity or value to any of said 


copyrights. 
APPENDIx B 


| Entire amount Total amount 

received in paid for popu- 
royalties from | larization and 
records of all | exploitation of 


musical com- musical com- 
positions pub- | positions dur 
lished during ing 1950 and 
1950 and 1951 1951 
Fy san = | 

Edwin H, Morris & Co., Inc. and subsidiaries and affiliates $147, 689, 18 $264, 189.8 

Famous Music Corp. and affiliates -.- | 101, 352. 11 391, 272.0 

Chappell & Co., Inc... 16, 823. 54 108, 405. 00 


Irving Berlin Musie Corp 59, 965, 21 (! 
Music Publishers Holding Corp. (covering Harms, Inc.; Remick Music 

Corp.; and M, Witmark & Sons) 72, 804, 21 146, 410. Of 
Bregman, Vocco & Conn, Inc...- 34, 046, 93 204, 347. 31 
Santly-Joy, Inc 55, 546. 25 





Bourne, Inc_. 45, 829. 57 2 130, 000, 00 
Mills Music, Ine.. | 40, 237. 24 113, 709, 50 
Shapiro, Bernstein & Co., Ine 122, 549. 50 324, 439. 84 

Total.... Se aoa = 696, 843. 74 1, 682, 773. 53 


Figures not supplied. 
? Approximately. 


APPENDIx C 
Music PuBLISHERS’ CONTACT EMPLOYEES 
oF GREATER NEW YorK, 
LOcAL 22102, A. F. or L., 
Vew York City, October 29, 19538 
Mr. Sipney W. WATTENBERG, 
1270 Siath Avenue (Room 609), New York 20, N. Y. 

Dean Mr. WATTENBERG: I am and have been president of the Music Publishers 
Contact Employees Union of Greater New York, Local 22102, AFL, for the 
past 6 years. 

During the years 1950, 1951, 1952, and so far during 1953, our membership has 
consisted of between 550 and 600. Of this sum, the number of unemployed bas 
averaged less than 25 men which would be about 4 percent. 

The minimum salary payable to our members by agreement is $75 a week 
However, only a small percentage of our members receive the minimum as most 
of our members receive much more than the minimum salary, some of ther 
receiving as high us $400 a week In addition to their salary, our members re 
ceive their actual weekly professional expenses which are very substantial. 


Sincerely yours, 
Bos MIL_Ler, President. 


STATEMENT OF HERMAN FINKELSTEIN, GENERAL ATTORNEY, 
AMERICAN SOCIETY OF COMPOSERS, AUTHORS, AND PUBLISHERS, 
NEW YORK, N. Y., IN SUPPORT OF S. 1106 


Mr. Finxetsrein. My name is Herman Finkelstein. I reside at 440 
East 56th Street, New York City. I am general attorney for the 
American Society of Composers, Authors, and Publishers. 

‘This statement is submitted to supplement the very brief oral stat: 
ment made at the hearing on S. 1106 on October 26, 1953. 

[he opponents of S. 1106 have expressed a fear that, if this bill wer 
to be enacted, they would be subject to unreasonable charges by 
ASCAP. 

In answer to that claim I stated: 


40480—54——138 
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(1) That ASCAP would be willing to be barred from any partici- 
pation in licensing jukebox operators ; 

(2) That if the bill should be enacted, and ASCAP should be 
authorized to license jukebox operators on behalf of its members, the 
operators could apply to the Federal court (under the ASCAP con- 
sent decree) for the determination of a rate if they should challenge 
the reasonableness of the rates quoted by ASCAP, and did not want 
to negotiate directly with members of ASCAP; 

(3) That if the jukebox operators should be dissatisfied with the 
Federal court as a means of determining prices we would be willing 
to submit to price determination by the Attorney General of the 
United States or any administrative agency of the Government 
charged with the responsibility of fixing rates; and 

(4) That pursuant to the suggestion of the Subcommittee No. 2 
of the Judiciary Committee of the House of Representatives, we had 
offered to discuss with the jukebox operators the problems involved 
and their possible solution, but that the latter had refused to discuss 
the matter. 

In support of point (2) above (i. e., that the jukebox operators could 
apply to the Federal court to have a rate determined for use of the 
ASCAP repertory), there is annexed hereto as exhibit I a copy of the 
ASCAP consent decree entered on March 14, 1950, in the United 
States District Court for the Southern District of New York (exhibit I 
filed). Your attention is called to section IX, which sets forth at 
length the procedure to be followed by anyone seeking a license to 
perform compositions in the ASCAP repertory. You will note that, 
in the event of an application to the court for the determination of a 
reasonable fee, ASCAP must notify the Attorney General of the 
United States, and that ASCAP has the burden of proof to establish 
the reasonableness of the fee requested by it. This would seem to pro- 
vide adequate safeguards against any possible charge of unreason- 
ableness. 

I suggest that section IX of this decree be considered a part of this 
statement and be incorporated in the statement (sec. IX of the decree 
appears on p. 188). 

With respect to point 4 above (i. e., our offer to discuss the entire 
problem with representatives of the jukebox industry as suggested by 
members of the House Judiciary Subcommittee), there are attached 
and made a part of this statement copies of the following letters: 

My letter of October 7, 1952, to Sidney H. Levine, attorney for 
Music Operators Association of New York and Music Operators Asso- 
ciation of America. My letter of October 7, 1952, addressed to Mr. 
Levine, suggesting a meeting of organizations interested in the sub- 
ject, reads as follows: 

SipNey H. Levine, Esq., 
165 Broadway, New York, N. Y. 
OcTOBER 7, 1952. 

Dear Srpney: In the Congressional Record of July 5, 1952, there appeared a 
minority report of Subcommittee No. 2 of the Committee on the Judiciary of the 
House of Representatives which concluded with the following paragraph: 

“It is hoped that during the interval between the adjournment of this Con- 
“ress and the convening of the next the various segments of the music industry- 
creators, producers, and users—will arrive at an equitable solution to lay before 
the next Congress early in its session.” 
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Since the thought was expressed on several occasions in the hearings on H. K 
5478 that the parties in interest should try to arrive at some agreed statutory 
solution of the problem, it seems desirable that we should all make an effort to 
reach a solution before Congress next convenes. 

The Record Industry Association of America made a similar suggestion on 
May 7, 1952,’ in a letter sent to 10 organizations interested in the subject, in 
cluding our society and the Automatic Music Operators Association, Inc., as well 
Music Operators of America, Inc., among others. We made similar suggestions 
on many occasions, 

We again suggest that a meeting of all parties concerned, including the organi 
zations which you represent, take place with the utmost speed in an endeavor to 
agree upon a bill which provides for an equitable solution of the problem. 

With kindest regards, 

Sincerely yours, 
HERMAN FINKELSTEIN, 

General Attorney, American Society of Composers, Authors, and Publishers. 


Mr. Levine's final response of December 29, 1952, advising that such 
au meeting would serve no useful purpose, reads as follows 


AMERICAN SOCIETY OF COMPOSERS, AUTHORS, AND PUBLISHERS, 
575 Madison Avenue, New York 22, N. ¥. 
(Attention: Herman Finkelstein Esq.) 

DrAR HERMAN: In response to your letter of December 5, 1952, I have been 
advised by Mr. George Miller, the president of Music Operators of America, Inc., 
that after giving a great deal of thought and consideration to the contents of 
your letter of October 7, 1952, he has come to the conclusion that no useful 
purpose could be served by any meetings between us. 

It is my client’s view that section 1, title 17, U. S. C. (Copyright Law of 1909) 
as it now reads is fair and equitable to all. 

Sincerely yours, 
SmpNneEy H. LEVINE. 

The re are also attac hed intervening letters dated October 15, Octo 
ber 22, October 27, and December 5, 1952. 

In his testimony at the hearing on October 26, Mr. Levine quoted 
parts of my testimony before the House Committee on H. R. 5473. 
I respectfully refer the committee to my full statement, parts of which 
were quoted out of context. The pertinent portions appear at pages 
36 to 38 of the hearings on H. R. 5473, held October 25, 1951. 

In conclusion, I wish to repeat on behalf of the American Society 
of Composers, Authors, and Publishers that we remain ready to atte nd 
any conference between the parties that may be suggested to lighten 
the work of your committee in appraising the economic factors 
involved. 


Recorp INDUSTRY ASSOCIATION OF AMERICA, INC., 
New York 17, N. Y., May 7, 1952. 
AMERICAN Soctery oF COMPOSERS, AUTHORS AND PUBLISHERS, 
575 Madison Avenue, New York, New York 


JENTLEMEN: In all probability the Congress will from time to time be oc- 
cupied with proposed changes in the copyright law, particularly as it affects those 
interested in the phonograph record business, and probably hearings will be 
scheduled in Washington by one or more congressional committees. 

These hearings are both costly and time consuming to every one concerned, 
due in large measure to the complexity of the problem and the « onflieting interests 
of the various groups. 


1A copy of the Record Industry Association letter of May 7, 1952, is annexed hereto as 
exhibit III. 
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By means of this letter our association expresses its willingness to confer 
with all other organizations interested to the end that an agreement may possibly 
be reached on certain aspects of the matter, or some type of compromise be 
made on matters on which to date there has been only strong disagreement. We 
believe that at a round table discussion the basic issues involved can be clearly 
established and possibly a program formulated which will greatly simplify the 





task of the Congress. L f 
We are sending this letter to you and to the other organizations listed below 
nd we would appreciate an expression of your opinion. 


Very truly yours, 
JOHN W. GRIFFIN, 
Executive Secretary. 


S. C. anp S. H. LEvINE, 
COUNSELORS AT LAw, 
New York 6, N. Y., December 29, 1952. 


\MERICAN SoOcIEry oF COMPOSERS, AUTHORS AND PUBLISHERS 
575 Madison Avenue, New York 22, N. Y. 
(Attention: Herman Finkelstein Esq.) 
In response to your letter of December 5, 1952, I have been 


DEAR HERMAN: 
advised by Mr. George Miller, the president of Music Operators of America, Inc., 
that after giving a great deal of thought and consideration to the contents of 
your letter of October 7, 1952, he has come to the conclusion that no useful pur- 


pose could be served by any meetings between us. 
It is my client’s view that section 1, title 17, United States Code (copyright 


iw of 1909) as it now reads is fair and equitable to all, 
Sincerely yours, 
Sipney H. LeEvINE. 


S. C. anp S. H. LEVINE, 
COUNSELORS AT LAW, 
New York 6, N. Y., October 15, 1952. 


AMERICAN SOCIETY OF COMPOSERS, AUTHORS AND PUBLISHERS, 
575 Madison Avenue, New York 22, N. Y. 
(Attention: Herman Finkelstein Esq.) 

Dear HERMAN: Your letter of October 7, 1952, has been received and its con- 


tents duly noted. 
I am contacting the representatives of the two associations which I represent 


and can assure you that we will take your suggestion for a meeting under serious 


consideration. 
With kindest personal regards, I am 


Sincerely yours, 
SIDNEY H. LEVINE, 
ittorney for Music Operators of America, Inc., and Automatic Music 


Operators Association, Inc. 





MUSIC OPERATORS OF AMERICA, INC., 
Oakland 6, Calif., October 22, 1952. 


\lr. HERMAN FINKELSTEIN, 
General Attorney, American Society of Composers, Authors and Publishers, 
575 Madison Avenue, New York 22, N. Y. 
Dear Mr. FINKELSTEIN: Our attorney, Mr. Sidney H. Levine of New York, 
has forwarded to my office a copy of your letter dated October 7, 1952; also a 
copy of his letter to you dated October 15, regarding a meeting of certain 


organizations. 
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I would appreciate copies of all letters written to Sidney Levine or any other 
officer of Music Operators of America as it would save considerable time and 
would simplify matters to a great extent. 

All matters pertaining to M. O. A. go through this office before any action is 
taken. 

Thanking you in advance for this courtesy, I am 

Sincerely, 
Georce A. MILLER, 

National President and Business Manager, Music Operators of America, 

Ine. 

OcroBEeR 27, 1952. 
Mr. Greorce A. MILLER, 

National President, Music Operators of America, Inc., 

128 East 14th Street, Oakland 6, Calif. 

DeAr Mr. MILLER: Thank you for your letter of the 22d advising that Mr. 
Levine has forwarded to you copies of our exchange of letters dated October 7 
and October 15, respectively, and requesting copies of any letters that may be 
written hereafter to Mr. Levine or any officer of Music Operators of America. 
We shall see that this is done hereafter. 

I am happy to note that my letter of October 7 has been brought officially 
before your organization and trust that a meeting of all the parties will take 
place very soon. 

Sincerely yours, 
HERMAN FINKELSTEIN. 


DECEMBER 5, 1952. 
SipNEy H. LeEvINgE, Esq., 
165 Broadway, New York 6, N.Y. 

DEAR SrpNEY: I have not heard from you since your letter of October 15. 
Have you heard anything from the two associations? 

In accordance with Mr. Miller's request of October 22, I am sending him a 
copy of this letter. 

Sincerely yours, 


HERMAN FINKELSTEIN. 








APPENDIX 


ROSENMAN, GOLDMARK, CoLIN & KAYE, 
Vew York 22, November 2, 19538. 
Re hearings of October 26, 1953, on 8S. 1106 (rendition of musical compositions on 
coin-operated machines). 
[The HONORABLE ALEXANDER WILEY, 
Subcommittee on Patents, Trade-marks, and Copyrights, 
United States Senate, Washington, D. C. 


My DeAR SENATOR WILEY: On July 15, 1953, I had the honor of testifying on 
behalf of Broadcast Music, Inc., before the Subcommittee on Patents, Trade- 
marks, and Copyrichts of the Committee on the Judiciary as a proponent of 
S. 1106 


In reading the stenographic transcript of the hearings held on this bill on 


October 26, 1995, I find that I am quoted on page 75 as having said: 
There is no reason why ASCAP shouldn’t have the power to license these 
people, They will be reasonable lieasonable people will just sit down and they 


negotiate a royalt 
Il am similarly quoted on page 117 of the stenographic transcript as having said 
on benhal f ASCAP 

All you have to do is s lown at a table in an effort to reach an agreement 
on compensation which would be compensatory without being onerous.” 
Neither of the foregoing references to my testimony constitutes either a quota- 
tion or an accurate paraphrase 

In the prepared statement which I filed, I said: 

“T will speak for the company I represent It would clearly both be con 
trary to our economic self-interest and violative of our principles if we sought 
rates of payment which would put the coin-machine industry out of business or 

eep the coin-machine industry from continuing as a profitable enterprise. We 

approach the problem of payinent by coin-machine operators in the same way as 
we have approached the problem of other industries with whom we have done 
business over the last 13 vears. We want to be considerate, we want to be fair, 
ve want to be openminded, and we want to find a going price which will be 
compensatory without being onerous.’ 

In the oral testimony which I gave, I said 

“My company, the company I represent, came into existence because a group 
of users felt that they were being charged too much. It would violate our most 
basie principles, it would be contrary to our most elementary self interests, if 
we did not sit down with the people from whom we were privileged to collect, 
and bargain with them in good faith in an effort to reach an agreement on 
compensation which would be compensatory without being onerous.” 

When read in context, it becomes obvious that both of the passages quoted b) 
me open with a reference to “the company I represent” which is Broadcast 


Music, Inc. The words “our” and “we,” which follow immediately, just as ob 
viously refer to that company It would have been an impertinence for me to 
purport to speak on behalf of any organization not represented by me. There is 
nothing in either my prepared statement or my oral testimony which even 


Since I have been thus inadvertently misquoted, I earnestly request that this 
letter be made part of the record of the hearings. 
Very truly yours, 


remotely resembles the statements erroneously ascribed to me. 


SYDNEY M. Kaye. 
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KIRKLAND, FLEMING, GREEN, MARTIN & EILIs, 
Washington 6, D. C., November 19, 1958. 
Hon. ALEXANDER WITEY, 
United States Senate, Washington, D. C. 


Dear SENATOR WILEY: On July 15 and October 26, 1953, as you know, hearings 
were held on Senate bill 1106 by the Subcommittee on Patents, Trade Marks and 
Copyright Law of the Senate Committee on the Judiciary. Although you were 
present at the hearings and will have the complete record available to you for 
your use in studying the bill, you asked that a very short statement of the 
arguments in opposition to S. 1106 be furnished to you for your help in studying 
the record. This letter is meant to serve that purpose. 

S. 1106 calls for the repeal of section 1 (e) of the Copyright Act of 1909 so as 
to change the nature of doing business which has been customary for coin- 
operated music machines since that date. The proposed legislation would result 
in the subjugation of jukebox operators to the payment of royalties, in whatever 
amounts might be demanded of them, in addition to the statutory royalty of 
4 cents per record which has, since 1909, been payable on every record used in 
a jukebox. Actually, the principal beneficiaries of the proposed legislation 
would be the large performance rights societies, ASCAP, BMI, and SESAC, which 
have sponsored the legislation for many years and in many Congresses. 

A word on the nature of the jukebox business. Coin-operated phonographs 
are manufactured by several manufacturers; the four largest are Wurlitzer, 
Seeburg, Rock-Ola, and AMI, all of which have been in the music machine busi- 
ness for decades; like the operators themselves all the manufacturers are op- 
posed to this legislation. The manufacturers sell their products to distributors, 
much the same as in the automobile business, and the distributors then sell them 
to the operators. The operators are all small-business men (many testified 
against S. 1106), nearly 10,000 in number, who own an average of less than 50 
jukeboxes each and whose annual net return on their business, including salaries 
for themselves and usually their wives for long hours of work and including 
also the return on their investment, averages $3,000 to $3,500 per year. These 
operators, upon purchasing the jukeboxes from the distributors, proceed to 
place them in restaurants, candy stores, bus stations, taverns, ice cream parlors, 
ete., on terms which they work out with the proprietor of the establishment but 
which usually provide for the proprietor to receive about 50 percent of the gross 
take of the machine with the operators furnishing all services, records, mainte- 
nance, ete., for the jukebox. Fewer than 1 percent of the 400,000 to 500,000 juke- 
boxes in the country today are owned by the proprietor of the establishment in 
which the boxes operate. 

Despite all claims to the contrary, the coin-operated phonograph industry 
was relatively at least as important when the 1909 legislation was being con- 
sidered as it is today. It may have been even more so since in those days 
there was no radio or television. Congress deliberately refrained at that time 
from subjecting this industry to licensing by performance rights societies. 

Regardless, however, of what the situation may have been in 1909, the entire 
matter of performance rights vis-a-vis jukeboxes has been reviewed by various 
committees of Congress on numerous occasions since 1909. No new facts or 
arguments have been presented in support of S. 1106 that have not been presented 
to previous Congresses in support of similar bills. Exhaustive hearings were 
held by a committee of the House of Representatives as recently as 1952 (and pre- 
viously as recently as 1947) on similar proposed legislation. None of the legis- 
lative proposals has ever survived scrutiny by any subcommittee which has 
studied the matter. 

Despite specious arguments to the contrary, jukebox operators are already 
paying substantial royalties directly to the copyright owners. The 4 cents per 
record statutory royalty now payable on every record purchased amounts to 
about 7% percent of the purchase price of the record bought by the jukebox 
operators. Jukebox operators purchase between 20 percent and 25 percent of 
the 250 million to 265 million records manufactured each year. (The record 
manufacturers submitted a statement in opposition to 8. 1106.) At 4 cents 
per record this amounts to a payment by them of approximately $2 million per 
vear as royalty directly to the copyright owners. This amount is more than 
twice as much as the entire motion picture industry pays ASCAP, is almost 
as much as the entire television industry pays ASCAP, and is more than all 
hotels, night clubs, cabarets, etc., combined pay ASCAP. The jukebox operators 
can hardly be said to be getting a free ride. 
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The jukebox operators are small-business men with small incomes who work 
hard at a relatively unremunerative business. Most of them would be better 
off financially to take salaried jobs in factories, but, like a good many Americans 
in other lines of endeavor, they remain in their industry because of a desire 
to continue as independent businessmen. Increased costs have already sub- 
jected them to a heavy squeeze. Some have tried to increase the charge per 
record play from 5 cents to 10 cents, but the results have almost invariably been 
a failure to increase even gross income and, consequently a return to the 5-cent 
play ; 10-cent play simply reduces the number of record plays. 

The mechanical royalty already payable under existing law, figured at 4 cents 
per record, multiplied by 3 new records per box per week, multiplied by 50 boxes, 
multiplied by 52 weeks, amounts to several hundred dollars a year for an 
operator whose income is only $3,000 to $3,500 per year. A man who is already 
eking out only a bare living from his business cannot afford to pay any 
additional royalty. 

Legislation which would subject these small operators to the necessity of 
bargaining with multi-million-dollar organizations like ASCAP concerning the 
amount of additional royalties which they must pay to such a society is not 
worthy of favorable consideration by this Congress. 

Respectfully yours, 
HAMMOND E.. CHAFFETz. 


S. C. anp §. H. LEvINeE, 
COUNSELORS aT Law, 
Vew York 6, N. Y., November 17, 1953. 
Hon. ALEXANDER WILEY, 
United States Senate, Washington 25, D. C. 

Dear SENATOR WILEY: On October 26, 1953, hearings were held before you on 
Senate bill 1106, which is being considered by the Subcommittee on Patents, 
Trade-Marks and Copyright Law, of the Senate Judiciary Committee. At that 
time you suggested that all parties concerned furnish you with a very brief 
statement embodying their contentions In accordance with your request, I 
shall touch upon a few of the salient arguments which I presented in the course 
of my oral testimony on behalf of the automatic music operators throughout the 
Nation in opposition to S. 1106. Copies ef this letter will be transmitted to 
your fellow committee members, Senators Jenner and Hastland, to assist them 
in obtaining a complete and accurate understanding of the issues involved. 

S. 1106 seeks to repeal that portion of section 1 (e) of the Copyright Act 
of 1909, which contains an exemption in favor of music played through juke 
boxes.. This legislation would grant a right to copyright owners of recorded 
songs to collect unlimited royalties from jukebox operators. This bill contains 
an exception which would continue the exemption in a case where one machine 
only is individually owned. 

1. There are approximately 10,000 jukebox operators throughout the Nation 
who are small, independent business men, and who have entered this business 
with an investment of many millions in total, in reliance upon the exemption 
contained in section 1 (e). The record companies, the music publishers, and 
the song writers, and all other segments of the music business have prospered 
and are now flourishing under the exemption which has worked equitably for all. 

2. At the time that section 1 (e) of the Copyright Act was enacted, exhaustive 
study of the situation then existing was made by a congressional committee. 
and with full realization of the existence of a large and growing music machine 
industry which used phonographs audible at great distances, Congress adopted 
section 1 (e) as it now reads. 

8. Numerous attempts have been made by the proponents of S. 1106 throuch 
similar proposed legislation to repeal, modify or otherwise alter section 1 (e) 
Each and every one of these 16 attempts spanning a period of better than two 
decades has failed, and Congress after Congress has firmly rejected legislation 
such as 8. 1106 which has been proposed in every conceivable shape, form and 
manner. Surely, all these Congresses could not be wrong and with respect to all 
of these bills such unpopularity must be deserved. 

4. The true beneficiaries of legislation such as S. 1106 would not be the 
songwriters but the rich, powerful and monopolistic performance-right societies 
such as ASCAP and BMI. These societies which favor its old-line entrenched 
and prosperous songwriters and publishers would collect millions if S. 1106 is 
enacted into law, with the bulk of the money going to the controlling motion 
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picture interests and only a pittance of which would trickle down to the 
ordinary, average songwriter for whose benelit this legislation is ostensibly 
sponsored. The ruthless practices of ASCAP with respect to its own members 
may be evidenced by the fact that on October 29, 1953, this society arbitrarily 
awarded $25,000 to the widow of a member in violation of a bylaw. When this 
action was questioned by certain directors who stated that the funds were “a 
sacred trust’, Mr. Herman Starr, ASCAP board member and the Warner Brothers 
music chief, was quoted as follows, in the November 7, 1953, issue of the 
Billboard magazine: 


“* * * to hell with the bylaws * * * we are elected to run this society and 
we'll run it as we damn well see fit.” 


This organization with this type of dictatorial leadership obviously cannot be 
trusted to look after the interests of the small songwriter. 

». The songwriters and their publishers now collect, by way of royalty, 
4 cents for each record sold, out of an estimated 200 million to 250 million 
records which are sold each year. The jukebox operators purchase approxi- 
mately 50 million records annually. Thus the jukebox operators pay the song- 
writers and publishers about $2 million each year directly, without the interven- 
tion of any performance rights society which skims off over 20 percent for 


expenses, and distributes most of the balance to the older, richer songwriters 
and the dominating dozen publishing firms which are controlled by the motion 
picture industry. In addition, jukeboxes play a vital part in causing the payment 
of an additional $8 million to songwriters and publishers each year through 
the stimulation and creation of a demand by the publie for the purchase of 
the records played in jukeboxes. If the jukebox operators are taxed out of 


business by the passage of 8S. 1106, the songwriters will suffer a direct detriment 
and would see their major source of income reduced to the vanishing point. 

6. S. 1106, if enacted, would be unworkable, oppressive, confiscatory, and in- 
equitable and would destroy the jukebox business without aiding the songwriter 
for whose benefit this legislation is ostensibly being sponsored. The bill as it 
now reads contains no limitation on the amount of royalties which conld be 
demanded from the jukebox industry and the minimum estimates based upon 
previous demands are that $12 million would be charged annually and the figure 
conceivably could reach upward of $24 million or more. The minimum sum 
approximates the total amount received by ASCAP from all its present sources 
of income, including the radio and television industry, the motion-picture indus- 
try, night clubs, and so forth. Since no standards are specified in S. 1106, all 
sorts of arbitrary licensing agreements could be imposed whereby certain 
operators would be favored and others driven out of business at the whim and 
caprice of ASCAP, BMI and SESAC, independent copyright owners and any 
other performance rights society which might hereafter be created. 

The exemption in favor of the owner of one jukebox appears harmless on the 

surface since very few machines are now individually owned and operated by 
storekeepers, such as taverns, luncheonettes, and so on, who prefer to deal with 
experienced operators. Potentially, however, this exemption could create a 
monster which would devour the entire jukebox industry since untold numbers 
of these location owners might decide to operate their own machine rather than 
subject themselves to heavy statutory penalties called for under S. 1106 for 
unwitting violations on their part. In effect, therefore, this exemption could 
drain off all of the jukebox operators’ customers, and wipe out a 65-year-old 
industry almost overnight. 
7. The average income of jukebox operators has been shown to be a little 
over $3,000 a year. This fact was documented by testimony given based on a 
survey during the course of the hearings held on H. R. 5473 in 1952, by the 
eminent accounting firm, Price, Waterhouse & Co. Based on the minimum esti 
mates of ASCAP’s demands in 1952, the average operator would be compelled 
to pay $1,560 a year to ASCAP alone by way of royalties. This amounts to 
over half the income of the average operator. These operators are already pay- 
ing heavy Federal, State, county, and city taxes, as well as direct royalties of 
4 cents per record purchased, to the songwriter and publisher. These small- 
business men cannot bear an additional burden of many millions in royalty 
payments and still survive. It is economically, morally, and equitably unsound 
to deprive 10,000 hard-working and financially insecure individuals and their 
families of their livelihoods by granting unlimited licensing powers to monopo- 
listic multimillion dollar organizations. 


40480—54——__14 
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8. There has been much talk about the supposed increase in the charge of 
jukebox play from 5 to 10 cents This atiempted increase by, at most, 8 to 10 
percent of the Nation’s operators to meet the inflationary spiral has failed in 
ulmost every instance because of player resistance, and most of this small group 
have reconverted to 5-cent play. The jukebox business is a 5-cent business and 
has been h since the turn of the century 

I have presented only the highlights of the jukebox operators’ case against 
S. 1106. I respectfully refer you to my written statement in chief and supple- 


ine statem both on file with your committee, for a more detailed con- 
sideration of these matters. 

In conclusion, I ask only that you fully weigh all the equities in considering 
S. 1106. I am confident that your decision will be in accord with that reached 
by Congressman Willis during the course of the hearings held in 1952 on H. R. 
5473, a predecessor bill also sponsored by ASCAP: 


Any time you try to disturb anything that has taken place for 44 
years, you are going to have some explaining to do unless the equities are 





so strong and the burden is so slight that you are not going to cause an abrupt 
revolutionary change in the method of doing things in an industry. That is 


what worries me” (p. 370, printed record of hearings on H. R. 5473). 
Respectfully yours, 
Sipney H. Levine, 
Attorney for Music Opcrators of America and Music Operators of 
New York, Ins. 


CONGRESS OF THE UNITED STATES, 
HousE OF REPRESENTATIVES 
Washington, D. C., July 17, 19538. 
JUDICIARY COMMITTEE, 
United States Senate, Washington 25, D. C. 

GENTLEMEN: I wrote you on July 14 with regard to S. 1106. I have today 
heard from the Bush Dis uting Co. as follows concerning this legislation: 

“Being a branch manager of a company that wholesales the Wurlitzer phono- 
graph, I am in constant contact with the music-machine operators in northern 
Florida. Contrary to some public opinion, the bulk of these people are all 
small-business men, operating their businesses at a very small margin of profit, 
with 70 percent of them still paying for their businesses at a very small margin 
of profit and for their equipment on conditional sales contracts. Day by day I 
watch the past-due notices and delinquent sheets from the various discounting 
companies that finance their equipment. From this information alone, one can 
see they could in no possible way survive legislation such as Mr. McCarran 
proposes 

I will appreciate your consideration of the arguments made by Mr. Barton, 
manager of Bush Distributing Co. 

With kindest regards, 

Sincerely, 
CHARLES E. BENNETT, 
Member of Congress. 


S. C. ano S. H. LEvINe, 
CouUNSELORS AT Law, 
New York 6, N. Y., November 19, 1953 
Hon. ALEXANDER WILEY, 
United States Senate, Washington 25, D. C. 

DEAR SENATOR WILEY: During the course of the hearings on Senate bill 1106 
held on October 26, 1953, I submitted a supplemental statement in writing which 
tended to prove that it was impossible to sit down and bargain in good faith 
with ASCAP with a view toward arriving at any reasonable licensing arrange- 
ment. My statement cited prolonged and unsatisfactory negotiations between 
ASCAP and the wired music operators, the television industry, the theaters 
exhibiting films and employing live talent, and discussed at length ASCAP’s 
bitter battle with another giant, the radio industry. 

Of greatest interest, because of the wide publicity it received, was the 1939 
dispute between ASCAP and the radio industry. ASCAP’s royalty demands were 
so outrageous that in self defense the radio interests banded together and 
formed Broadcast Music, Inc. (BMI), which was and is a rival performance 
rights society. Because of this threat to use only its own music, the radio inter- 
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ests were able to enter into an uneasy licensing arrangement with ASCAP, 
In 1951 the radio and television broadcasting interests paid approximately 
$15 million in performance rights fees directly and indirectly to writers and pub- 
lishers; a healthy sum, no doubt, but probably no more than ASCAP would 
demand from the 10,000 small-business men who comprise the jukebox industry. 

Both performance rights societies (ASCAP and BMI) have presented a united 
front in their attempt to exact royalties from the jukebox operators. When 
the question of arriving at a reasonable license fee arose during the course of 
the hearings on S. 1106, Mr. Sydney Kaye, testifying on behalf of BMI, stated 
that it would be possible to bargain with the performance rights societies 
“* * * in good faith in an effort to reach an agreement on compensation 
which would be compensatory without being onerous” (p. 55 et seq. of the record 
of hearings on S. 1106). 

I challenged Mr. Kaye’s remarks in my statement in chief, my supplemental 
statement and in my oral testimony, pointing out the great difficulties which 
Mr. Kaye's own organization had had with ASCAP. To corroborate my testi- 
mony stressing the point that it would be almost impossible for the jukebox 
operator to arrive at a reasonable license arrangement with ASCAP, I should 
like to point out the following facts: 

Since the date of the hearings and on November 9, 1953, over 30 songwriter 
members of ASCAP commenced an action against the radio networks and, more 
particularly, against BMI and Mr. Kaye personally, alleging a boycott of ASCAP 
music by the radio networks and a monopolistic conspiracy on the part of all 
the named defendants. 

A copy of the complaint in that action is transmitted herewith for perusal by 
yourseif and your colleagues. 

This action while technically a representative action on behalf of many song- 
writers, is obviously brought on behalf of ASCAP and is part of a much larger 
picture. Paragraph 17 of the complaint and the very nature of the relief sought, 
clearly indicate that the fine hand of ASCAP is behind this litigation. 

BMI was formed in 19389. Apparently, its troubles with ASCAP are just 
beginning. The self-same Mr. Kaye who claimed that the jukebox operators 
could reasonably negotiate with ASCAP is a defendant in this action. Ap- 
parently, the most recent negotiations between ASCAP and the radio interests 
seeking to arrive at a reasonable licensing fee have broken down and this action 
is the result. This in spite of the fact that BMI could petition the Federal 
court to aid in fixing a reasonable fee by the terms of the consent decree under 
which ASCAP operates. Such litigation is very expensive, time-consuming and 
prolonged. BMI is in for a rough time but I have no doubt that its rich and 
powerful membership will be able to see it through without going out of business, 
no matter what the result be. 

The same cannot be said of the unorganized small-business men who constitute 
the jukebox industry. They have no central treasury or “battle fund.” There 
is no one spokesman for all of the 10,000 operators who can take action on their 
behalf. If ASCAP started an action against an individual operator, he would 
have to defend the suit himself and very few operators are in a financial posi- 
tion to do so. Our industry is not in a position to bargain with ASCAP ona 
collective scale. How reasonable would ASCAP be in dealing with 10,000 lambs 
when it is absolutely ruthless in dealing with one giant with the strength of 
millions behind it? 

I trust I have made my point. I do not feel like saying to Sydney Kaye or 
BMI “I told you so”. I am in no position to do so because if S. 1106 is passed 
those operators whom I represent are going to be in a far worse position than 
is BMI. There is nothing more I can say. I can only hope and pray for the de 
feat of S. 1106 on behalf of the 10,000 small-business men whose very existence 
is threatened by such as ASCAP. 

Respectfully yours, 
Sripney H. Levine, 
Attorney for Music Operators of America and Music Operators of 
New York, Inc. 


NATIONAL Music Counctt, 
New York, N. Y., December 2, 1953. 


SENATOR ALEXANDER WILEY, 
Subcommittee on Patents, Trade-Marks, and Copyrights of the 
Senate Judiciary Committee, United States Senate, Washington, D. 0. 
DeaR SENATOR WILEY: In view of information which has reached the Na- 
tional Music Council to the effect that legislation having to do with the elim- 
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ination of the existing statutory exemption covering coin-operated machines will 
come up before your committee shortly after the opening of the new session 
of Congress, may I call your kind attention to the fact that the National Musie 
Council has re peated|y gone on record at its general meetings and meetings of 
its executive committee in favor of the repeal of this exemption. 

Our legal counsel, Sidney Wm. Wattenberg, has been authorized to represent 
the National Music Council at hearings on this legislation. Mr. Wattenberg 
did in fact present a brief from the National Music Council in support of 
H. R. 5473. 82d Congress, 1st session, at a hearing in October 1951. The 
standpoint of the council has not altered since that date. 

For vour information, I may say that the National Music Council consists of 
45 nationall ctive musical organizations, with a combined individual member- 
ship of over 700,000. 

With kindest regards, 

Sincerely yours, 
EDWIN HUGHES, 
Executive Secretary. 


JACOBS MANUFACTURING Co., IN«¢ 
Stevens Point, Wis., November 5, 1958. 


H ALEXA } Wi r 
] ted State Nenate, Senate Office Building, 
Washington, D. C. 
I) S ATC WILEY I want to enter the strongest kind of a protest and 
objection against the McCarran bill, which would allow ASCAP to levy what 


vould be the equivalent of a private tax on phonograph records 

This proposal would have a very direct and bad effect on my business, which 
involves operation of coin-operated music boxes, and is certainly very definitely 
not in the public interest This is simply another attempt by ASCAP to get 
control of this business. There is presently a 4-cent mechanical royalty on every 
record used on jukeboxes that is divided between the writer and composer, and 
there is certainly no justification for adding another tax. 

This newest bill is just another attempt like those made with the Fellers 
bill and the Bryson bill and the other former efforts made by ASCAP which 
were defeated in the lower House, and this latest attempt should, in my opinion, 
also be yuund!iv defeated 

Our business already suffers from greatly increased costs and would not 
stand this tax which would be ruinous to this business, which now purchases 
about 25 percent of all phonograph records made in this country 

I most earnestly request that you use your vote and influence to defeat this 








Very truly yours, 
Louis Jacors, President. 


WoopELL AUTOMATIC Music Co., 
Flushing, Long Island, N. Y., November 2, 1958. 
Senator ALEXANDER WILEY, 
Senate Office Building, Washington, D. C. 


Dear Sir: I am writing you with the hope that you will vote against the 
McCarran bill (bill S. 1106). I am an operator of about 65 coin-operated music 
machines in the city of New York with a net earning of about $4,500 a year. 
‘These 65 machines represent an investment of about $40,000. ‘lhe income derived 
t, and if I am forced to pay license 

its societies, that the McCarran bill is asking, I fear 
that I will be forced to liquidate my business and throw one employee out of 
work. I as an operator of juke boxes purchase records, for which royalties are 
paid to the songwriters to the tune of 4 cents per record. That means that 
over $2 million in royalties are paid to songwriters by the jukebox operators 
throughout the country annually. 

The McCarran bill is an unfair and vicious bill and if passed will put 50 percent 
of the jukebox operators out of business. I beg you to vote against bill S. 1106 

Yours respectfully, 


from this investment is meager to say the leas 


fees to the performance rig 





GEORGE ELKIN. 
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NOVEMBER 2, 1953. 
Re S. 1106. 
Hon. ALEXANDER WILEY, 
United States Senate, Washington, D. C. 

Dear SENATOR WILEY: The ASCAP and BMI have prospered and are enjoying 
their greatest prosperity due to the tremendous popularity generated by the 
jukebox industry for the individual recording star. 

A record made popular by the jukebox is the prime reason sales very often 
reach into the millions 

S. 1106 would not only kill the goose that laid the golden egg but would para- 
lyze the ASCAP and BMI. 

Profits for the jukebox are very low while the depreciation is enormous. 

I urge you to kill 8. 1106 for its sheer gall for attempting to ruin an industry 
1or the benefit of a few. 

Yours truly, 
J. A. BASILE, 
3903 15th Avenue, Brooklyn, N. Y. 


COUNTY ENTERPRISES, INC., 
Long Island, N. Y., November 4, 1958. 
Hon. SENATOR A. WILEY, 
Senate Office Building, Washington, D. C. 

Str: As an employer in the jukebox business for 15 years, I feel that the pas- 
sage of bill S. 1106 would destroy the jukebox industry and deprive each operator 
and employees of a livelihood. 

The operators of the jukebox business are now paying royalties to the song- 
writers for the use of the records. The amount of the money that we would 
have to pay in license fees to the performance rights societies would deprive 
us of a decent livelihood. Therefore I am against the passage of bill 8S. 1106. 

Yours truly 
Morris KAHAN, 


NOVEMBER 2, 1953. 
Senator ALEXANDER WILEY, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR WILEY: My name is Louis Hirsch. I live at 1585 Odell Street, 
Bronx, N. Y. I have a wife and two children. 

[ have been in the jukebox business for the past 18 years and operate 
under the name of Silvertone Music Co. I have one man in my employ, who 
also has a wife and child. 

I am writing this letter, protesting the passage of S. 1106, known as the 
McCarran bill, which would destroy our business. 

In 1935 a jukebox was purchased at a cost of $225, the price of a record was 20 
cents, and the salary paid to my employee was half of what it is today. The 
cost of a jukebox at the present time is over $1,000, the cost of purchasing records 
for a machine has tripled. Yet, despite this increased cost to operate, the public 
still can play a record in our jukeboxes for 5 cents, the same as in 1935. 

Our industry has been paying royalties to the songwriter since the inception 
of our business through the purchase of records. 

Please help us to defeat this vicious bill, as there are thousands of honest 
families who depend on the jukebox industry for their livelihood. The passage 
of this bill would deprive many and enrich but a few. 

Thanking you for your kind assistance in our behalf, I remain, 

Sincerely yours, 
Louis Hrrscn. 


Roxy’s AUTOMATIC Music Co., 
New York 29, N. Y., November 38, 1953. 
Senator ALEXANDER WILEY, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR: I am writing to you in protest of bill S. 1106, known as the 
McCarren bill, as the owner of the Roxy’s Autematie Music Co. 

This bill, if passed, will destroy the jukebox industry and a source of revenue 
to the Government. The operator is paying royalties to the songwriters for 
the use of their records and the amount of money we would have to pay in 
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license fees to the performance rights societies would deprive us of a livelihod. 
This bill contains an exemption in favor of individually owned jukeboxes by 
location owners, this would eliminate all customers and, hence, my employees 
and myself would be out of business. 

I am sure that you have the interest of your constituents at heart and am 
sure that you would not willfully destroy the livelihood of so many people as 
the industry employs 

Closing with the hope that you will vote “no” for this vicious bill, I am, 


Very truly yours, 
FRED SALERNO, President. 


ALLEN’S SAN JOAQUIN AMUSEMENT Co., 
Bakersfield, Calif. 
Hon. Senator ALEXANDER WILEY, 
Senate Office Building, Washington, D. C. 

DeEAR SENATOR WILEY: As a member of the Music Operators of America, I 
wish to voice my protest with regard to the pending Pat McCarran bill. Due 
to the ever-increasing cost of phonographs, records, needles, tubes, globes, and 
abor plus taxes from the standpoint of city licenses, county licenses, State 
licenses, excise tax, income tax, and a direct $10 per year, per machine, Federal 
tax, one can readily see that there is very little actual profit left in the 
phonograph busines 

Another pertinent point I would like to bring out at this time is the fact that 
were it not for the so-called jukeboxes, millions of records would not be sold 
and many a recording star would never have a chance to be heard. 

It should not be overlooked that these same recording stars receive 4 cents 
on a mechanical basis when we purchase their records and that there is only 
1 out of every 10 which is a hit. You can see that this amounts to a consider- 
able sum since music operators purchase nearly 35 percent of the records and 
as about half of them are failures the records which are actually played must 
pay for the one that are unsuccessful thus making their fee, at the present 
time, about 12 cents a record In light of this fact and the fact that juke- 
boxes are responsible for making approximately 60 percent of the stars record- 
ing records I think this is more than ample at the present time; furthermore, 
the tax that ASCAP wishes to impose upon the music-box operators of approxi- 
mately $60 per year on every phonograph we operate is untenable, as this tax 
would not go to the artist but to ASCAP, and ASCAP would return only a small 
percentage to them 

Also, jukeboxes taxed as they are at the present time could not possibly absorb 
this tax and it would therefore, of necessity, have to be passed on to the small 
merchant and by this I mean very small merchant. In other words, the very 
small merchant which consists of either a family, or a man and wife who are 
running a small busines in order to earn a livelihod. It would seem to me that 
ASCAP has grown to be one of the wealthiest organizations in the United States 
at the present rate of the bite which they are able to take. 

This legislation which would give an organization the right to levy fees 
backed by a law passed by our legislators would seem to me to be a step in 
the wrong direction. This tax would enrich the coffers of ASCAP by $2,500,000 
per year or slightly more than their fees from all other sources. 

As you ean readily see by the foregoing this would be just another added 
hardship imposed upon approximately 500,000 small-business men who are al- 
ready sorely overburdened. In our particular area, the phonograph business is 
broken up into small operations. By this I mean men who do their own work 
and operate on an average of about 25 machines each. 

[I trust this gives you a picture of the business and the highly disastrous 
effect this legislation would have on same, not only financially but psychologically. 

Sincerely yours, 
FreD ALLEN, 
Music Operator. 





PARAMOUNT MuslIc Co., 
San Francisco, Calif., October 19, 1958. 


Hon. Senator ALEXANDER WILEY, 
Senate Office Building, Washington, D. C. 
HonorasBite Str: As an independent phonograph operator I wish to go on 
record as being dead set against the changes in the copyright laws as set forth 
in the Pat McCarran bill, I operate 50 phonographs and it is a constant struggle 
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to stay one step ahead of my creditors without putting an additional burden on 
my small business operation. 

I, as an individual operator, buy thousands of records annually. For each 
one that I purchase 4 cents is paid as a direct royalty to the composer and 
writer. What more do they want? Multiply the 4 cents by millions of records 
sold each year and you have an idea as to the tremendous melon that is divided 
up by the composers and the authors. They should realize that we operators 
create a tremendous demand for the songs that are written. No one pays us to 
promote songs on jukeboxes. We advertise songs for the songwriters free of 
charge and yet they are willing to turn about and bite the hand that helps feed 
them. 

The cost of operating a small phonograph business has increased so terrifically 
since the war that a lot of operators have dropped out of the picture completely. 
In addition to the fact that revenues have decreased since the advent of tele- 
vision, the cost of labor has gone up as have prices on new phonographs, needles, 
tubes, bulbs, records, and many other items. We are already taxed by State 
licenses, Federal licenses, city tax, and excise tax. 

Please consider the many small operator businessmen who are fighting to 
stay on the black side of the ledger. Give us a chance to stay in business by 
blocking the Pat McCarran bill. 

The amount of money we would be forced to pay if this bill is passed would 
be just enough to make many of us close our doors. Remember the songwriters 
are getting 4 cents on each record now. How much more do they want? 

Very truly yours, 
H. J. ForEMAN. 





CovEN DISTRIBUTING Co., INC., 
Chicago, Iil., July 13, 1958. 
Congressman THOMAS S, GorRDON, 
House Office Building, Washington, D. C. 


Dear Sir: Information to us indicates that hearings on the McCarran bill, 
S. 1106, have been scheduled for Wednesday, July 15, 1953. 

This proposed legislation will tend to destroy, for the benefit of a few, the 
entire automatic music box industry. It will impose unbearable financial burden 
on the individual operators of machines, because it has no limitation of fees. 
Innocent violation by individuals of an unknown copyrighted song has a mini- 
mum judgment of $250 to $5,000, plus costs. Automatic music operators are 
paying directly over $2,000,000 in royalties now. 

This bill will foree the smallest operator to maintain a certified public account- 
ant for registration of each and every record played, and how many times, 
The smallest operator would have to maintain a staff of bookkeepers. By this 
bill, over 10,000 automatic music operators and their employees, and other 
firms, directly and indirectly, and their employees exist in business or do not 
exist by the very simple decision of ASCAP, BMI, and any other copyright owners 
in general. 

The automatic music business by its very nature becomes a highly specialized 
service. This bill specifically excludes individually owned automatic music 
boxes by proprietors of ice cream parlors, etc. Not only does the automatic 
music operator more than pay his way, but he creates the initial demand for 
the music. Actually, he is the largest single user of records upon which royalties 
are now paid to authors and composers. The average operator is a small busi- 
ness earning less than $3,200 per year net. This law, if passed, would subject 
locations to harassment whether or not the operator of the automatic music 
machine located there was being accounted for or not. Unquestionably, to 
avoid continuous harassment, such location owners would find it much more 
expedient to request removal of the automatic phonograph from his premises. 
Good locations are the foundation of the business, and support the poor earning 
locations. 

The above-listed objections to bill S. 1106, are but a few, of a very dangerous 
proposed law. We hope that you will thoroughly check this matter, and find 
that we are correct, and lend all of your effort to block or to discourage the 
introduction and passage of such a bill. 

In the past years, we have not made any requests, but we have never run into 
such vicious proposed legislation. 





> 
> 
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Mr. Gordon, I am writing specifically to you because I am registered in your 
district, and it is my belief that you are championing against evil legislation, 
and that you are for good legislation. 

Sincerely yours, 
B, I. Coven. 


Music GUILD or NEw JERSEY, 
Newark, N. J., July 8, 1953. 
Senator ALEXANDER WILEY 
enate Offi Building, Washington, D. C. 

Dear Senator: We wish to acknowledge with thanks, your telegram notifying 
iat the ne hearing date is scheduled for Wednesday, July 15. 

As a means of streamlining the testimony, we have the Music Operators of 
America, Inc., representing us during the hearing. 

However, we want to express our reasons for opposing 8S. 1106. 

While the songwriter and the publisher are the source of material, there are 
more important factors that are responsible for turning a tune into a bonanza. 
It is a well-established fact that the phonograph record has revolutionized the 
music business. The songwriters’ and publishers’ existence are keyed to it, be- 
cause without records, their tunes would be worth very little. 

The music publisher has substantially abandoned the old types of promotion 
and depends for the most part on radio and television broadcasting and the 
automatic phonographs to promote his wares 

The record manufacturer is the editor and producer of any song brought to 
the! No song is recorded as written or copyrighted, as they have experts who 
determine the treatment that will make it sound best. These elements are the 

al strumental interpretation, arrangement, artists’ name value, manu- 
tribution power all backed by the exploitation potential of broad- 
music merchants with their 450,000 music outlets in every city, town, 
in the U.S. A. 
The songwriter and publisher cannot hope to make any money from their 





music without this tremendous industrywide apparatus that seeks and gets 
pul acceptance of their tunes on records as well as sheet music. 

Writers and publishers recognize our national showcase as a mass means of 
communication, because they know since the advent of the modern automatic 
phonograph in 1934, music merchants have created 450,000 outlets for the tunes 


of writers and publishers. Music merchants revived the bankrupt record busi- 

; its lthy status today, and now those who benefit most want 
to exact additional levies from the same users by changing the copyright law 
through 8S. 1106 for the purpose of collecting performance fees and reversing the 
present healthy and profitable trend. 








\\ ! publishers will receive $2,500,000 in record royalties from the 65 
million records purchased by music merchants this year. These moneys are paid 
by the 1 manufacturers directly to the publisher and in turn to the writers. 

W I publishers receive an additional $6,000 in rovalties on the retail 
Si f records, of which the music merchant is a prime means of promotion. 

ASCAP does not receive royalties; it is a collection agency for performance 
fees ch 1 exceeds $15 million a year on the sime music that its members 
receive royalties. They have been using membership funds to conduct a cam- 
paign of attrition at each session of Congress to obtain by legislative fiat, per- 
formance fees which will be determined and set by the three collection societies, 
and the music merchant will be made to pay whatever demands are made. It 
will create for ASCAP, BMI, and SESAC a monopoly of the music business. 

We know that an ASCAP victory means that they will have control of an in- 
dus with an aggregate investment of over $200 million by over 8,500 small 
business men in the United States. Much of this huge sum is a floating debt 
carried by finance companies and banks. It is a continuous one, as equipment 
re] meé never stops. 8S. 1106 must restrict credit and bring stagnation to 


the indust! 

ASCAP is aware of this enormous investment plus the cost of maintaining 
150,000 music installations. They do not share in the investment, but expect to 
receive extra dividends through performance fees, even if the music merchant 


is subject to losses. 

It does not cost them one penny to promote their tunes through this medium, 
other than flooding our mail with their solicitations. They know if it is ex- 
posed to the public through our “showcases”, it means substantial royalties and 
profits for them 
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It is our conviction that the royalties now paid on the purchase of the record 
is ample compensation for the same songwriters and publishers whom ASCAP 
represents. 

Songwriters, with any degree of success for the past 10 years, receive from 
ASCAP $6,000 to $22,000 per year, besides the royalties they collect from records 
and sheet music. What it actually amounts to is an annuity, not only for their 
lifetime, but their estates. This is no longer the starving songwriter that Con- 
gress passed the copyright laws of 1909 to protect. 

The discriminating clause of S. 1106 excludes the owner of one phonograph 
from paying performance fees. What difference is there in principle from the 
owner of two or more phonographs who is subject to performance fees under this 
bill, and the single owner is not. Yet the same music is received by the cus- 
tomer in each case, 

Without multiple operation there is no performance fees to collect from music 
merchants. Then why are they encouraging single location owned phonographs 
to destroy the music merchants’ business, and where they will receive no per- 
formance fees unless they intend to again amend the copyright law at a later 
date to get at the exemptions. We can only guess at their intentions, but this we 
know ; that this clause is discriminatory and it is malicious. 

S. 1106 will put out of business many of the smaller companies and it will 
deprive about 200,000 restaurants, ice cream parlors, and taverns of music. This 
bill will actually defeat the purpose and we cannot understand why the pro- 
ponents of this legislation cannot foresee what inevitably must follow if it is 
enacted into law. 

This bill was obviously conceived without a thorough knowledge of the condi- 
tions that prevail in the operation of automatic phonographs, 

Twenty years of experience with coin-operated phonographs clearly proves 
that it is a constantly rising source of royalties for publishers and writers and a 
top medium of sales promotion. It is safe to predict that if there are no changes 
in the present copyright law that their returns will continue to increase sub- 
stantially for two reasons: 

1. The steady increase of large selection music equipment (at tremendous cost) 
which doubles the record inventory and increases record replacement. 

<. Music merchants are now cooperating with intelligent and promotionwise 
program services, as well as surveys that help build the hits that pull their 
mediocre tunes along with it, and that is making the public more conscious of their 
works. It is increasing their income on all levels to new peaks due to increased 
voiume. 

We contend that Congress by enacting the copyright law of 1909, which ex- 
empted coin operated phonographs from paying performance fees in effect 
encouraged us to invest our life savings in this business and we now are threat- 
ened by the loss of these rights which we believed we had, and hand them over 
to not one, but three collection societies, ASCAP, BMI, and SESAC. 

An investigation of the Buckley bill, the Scott bill, and the Bryson bill will 
indicate that the McCarran bill is of the same nature and has no more merit 
than those bills which were fully discussed and heard in the lower House, and 
rejected by every congressional committee who considered them. 

We present this for your judgment, and in fairness to our business, we sincerely 
hope that the copyright law will remain as it is today, and that the increase in 
volume will amply take care of any shortcomings (if they exist) in the present 
law. 

We ask that you disapprove S. 1106 for passage. 

Cordially, 
Sam Watpor, President. 





MINNESOTA AMUSEMENT GAMES ASSOCIATION, INC. 
St. Paul, Minn., July 13, 19538. 
Senator Epwarp J. THyYE, 
Senate Office Building, Washington, D. C. 

Dear SENATOR THYE: At a meeting of our association held in St. Paul last week, 
over 250 phonograph operators in the State of Minnesota, instructed us, as 
officers of our association, to write you this letter in protest to Senate file bill 
1106. This bill was introduced by Senator McCarran of Nevada to amend the 
copyright law, and is to be scheduled for hearing on July 15 and 16 before the 
Senate Judiciary Subcommittee with Senator A. Wiley, of Wisconsin, presiding 
at this meeting. 











206 MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 


The automatic phonograph operators in our State have asked us to inform you 
this bill is very detrimental to their interests—as all of us are small-business 
men—and will eliminate 25 percent of the people associated in our business, due 
to the additional cost of doing business this bill will foster on us if this legislation 
is permitted to pass 

We would also like to call your attention to the fact that the proponents of this 
bill have had similar bills before Congress for the past 4 or 5 sessions, and not 1 
of them have ever come out of a committee hearing. 

We therefore ask you, Senator Thye, to do everything in your power to see 
this kind of legislation is stopped. You can rest assured that your efforts will be 
greatly appreciated by everyone associated in the automatic phonograph business 
in the State of Minnestota 

Thanking you very much in advance for your kind consideration in this matter, 
I remain, 

Yours very truly, 
THomas H. CrossBy, President. 
DoNALD F. EHMANN, Secretary. 


GENERAL Music Corp., 
Skokie, Iil., October 22, 1953. 
Hon. ALEXANDER WILEY, 
United States Senate, Washington, D. C. 

Drar SENATOR WILEY: We desperately appeal to you to do everything possible 
to defeat the McCarran bill, 8. 1106. This bill, if it becomes law, threatens the 
entire jukebox industry due to the tremendous cost it will impose on operators. 

We operate about 350 jukeboxes. Our profits, like those of the entire indus- 
try, have been either small or nonexistent. For the past 5 years, they have aver- 
aged only $2,639.96 per year. This, you will agree, is a meager return on our 
substantial investment. Even a small increase in the royalty of 4 cents per 
record, which we now pay, would wipe out our profits entirely and eventually 
force us out of business. 

If the jukebox industry is to remain alive and solvent, this bill must not be- 
come law and we again urge you to do your utmost to help defeat it. 

Very truly yours, 
Epwarp H. Ort, Secretary. 


B. & B. Novetry, INc., 


Elmwood Park 385, Ill., October 22, 1953. 
Ho ALEXANDER WILEY, 


United States Senate, Washington, D. C. 
Drar SENATOR WiLEY: Help. * * * What can we do but fight for our only 
means of livelihood and support for our families. 


To us, in the automatic coin-operated phonograph business, the McCarran 
nate bill S. 1106, means that all the sincere efforts and goodwill we have suc- 
cessfully accomplished, has been in vain 

Are we not instrumental in promoting and getting a direct public opinion of ‘ 
each recording through our phonographs? 

The authors, composers, and publishers receive 4 cents royalty for every record 
We purchase. Paying twice for the same thing, is that fair, Senator? 
We are a small operation and cannot absorb any additional cost. 
We ask your aid in supporting our cause so that we can remain in business 

Sincerely yours, 
Bert RoOapIort. 


2429 NortH KILDARE AVENUE, 
Chicago 89, Ill., October 23, 1958. 
DEAR SENATOR WILEY: I am writing to you about Senate bill S. 1106 intro- 
duced by Senator McCarran and sponsored by ASCAP. 
The American Society of Composers, Authors and Publishers is a powerful 
and wealthy organization and yet they are trying to obtain additional money 
I am a small-business man. I pay Federal, State, county and city taxes 


’ 


together with a royalty of about 4 cents on every record I buy. This royalty 
goes to the composer and publisher, therefore, any new tax would be unfair. 
My margin of profit is not enough to withstand any additional tax such as 
stipulated by this bill. If passed, it could very well put me out of business. 
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I have talked with other jukebox operators who have businesses similar to mine 
and they feel as I do. If we are forced to close our business, I don’t see where 
this bill would benefit anyone. 
I sincerely hope that you will appreciate my position and vote against this 
double taxation. 
Very truly yours, 
CHAMPION Music & AMUSEMENT Co., 
MICHAEL DETZEK. 


MoHAWK Music SERVICE, 
Greenfield, Mass. 
Hon. Senator ALEXANDER WILEY. 

DEAR SENATOR: I am just a small-busines man trying to keep my business 
together after 20 years it took to get it and build it up to where it is now. 
If you allow passage of the McCarran bill, S. 1106, it means the end of my 
business and all I have worked for. It is hard enough now the way we're 
taxed and priced, to eke out any profit without some organization, or organiza- 
tions, using the legislature as a tool to gage us. Three entire families are 
directly dependent on me for their livelihood. Please do not recommend passage 
of S. 1106 in the interest of justice and fairness to all. 

Very truly yours, 
ARTHUR K. STRAHAN. 


MELoDy Music SHop, 
Chicago 51, IU., October 26, 1953. 
Hon. ALEXANDER WILEY, 
United States Senate, Washington 25, D. C. 


DEAR SENATOR: I have a very substantial business established in the automatic 
phonograph route and have several thousand dollars invested in equipment 
and I am very much concerned about Senate bill S. 1106 introduced by Senator 
McCarran and sponsored by the multi-million-dollar collection agency ASCAP 
(American Society of Composers, Authors, and Publishers) in an effort to make 
themselves richer and more powerful than they already are. 

Our industry is a comparatively new one and I feel that I have accomplished 
a great deal in view of the perplexing conditions existing since the inception of 
this industry in its short existence and I am already paying taxes, Federal, 
State, county, and city. I do not see why a private concern such as ASCAP 
should be permitted to saddle us with a fee to make them richer and the operators 
poorer for I feel that if we were not using records (some 50 million a year) and 
already paying a royalty of approximately 4 cents per record which goes to the 
composer and publisher it is possible that ASCAP would have some grounds 
for asking us to contribute to the funds they collect for the publisher and 
composer but, as I said before, we are already paying royalties and further 
tribute to them can only be considered a duplication of what we are already 
paying. 

I, therefore, ask that you earnestly consider our position for I feel sure that 
I could not carry on with the additional levy this bill would allow ASCAP and 
other societies of this kind to levy against us. 

Yours very truly, 
FRANK PADULA. 


H. Betti & Sons, INc., 
Union City, N. J., October 21, 1958. 
Re McCarran bill (S. 1106). 
Senator ALEXANDER WILEY, 
Senate Office Building, Washington, D.C. 

DEAR SENATOR: I am writing to respectfully urge you to vote against the above 
bill. 

No doubt, those who will represent our industry will give you clear, concise, 
and factual information as to why this discriminatory bill should not be passed, 
but as one of the many thousands of small-business men who are deriving a 
living for themselves and their families from this business, I feel that I should 
write to you. 

Frankly, my brothers and I who are engaged in this business, have great fears 
for our future if this bill is enacted thereby allowing ASCAP and other organi- 
zations to demand even more tribute from us. We sincerely feel that we are 
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these multi-million-dollar organizations sufficient royalties on 
hat we purchase. It is beyond our comprehension why these 
nt to perpetrate such an unfair deal. 
ent of coin-operated music machines which completely revived 
y and thereby putting the writers back into business. Even 
lay, they constantly urge us to use their songs in our machines. Not only do 
ve pay royalties to them when we buy their songs, but we are also providing 





them wit means whereby their songs are heard by thousands of people who 
otherwise would probably never hear their songs 

Certainly these songwriting organizations must appreciate what the coin- 
operated mus machine has done and is doing for then Mur ultimate con- 
( on can only be that is unadulterated g1 1 on their part, and a desire to 
‘ t 1 t 

If the re successful on t matter they will succeed in driving thousands 


of small-business men out of this business. Our burdens are so heavy and the 
profits at an absolute minimum, that a discriminatory fee would virtually force 





S ‘ 
\"\ il ' for taking time to read this letter and we again re- 
ectfi l to give the bill deep consideration in our behalf 

Vi y tru yours 
HumMBErt S, Betrt, Jr 
STARK Music Co., 
( nton, Ohio, Octobe 20, 19538 

H Senator ALEXANDER WILEY: 

I am writing to you in respect to the Pat McCarran bill. The cost of operating 
rl grap ess has reached its pea There has been a great increase in 

g | f ( tubes, needles, and labor 
i operators eady are heavily taxed with city, county, State, and excise 
ta It alread a small-profit business without an added tax. This bill 

\ » be ad 100 keeping ¢ pense 
If tl passed there w also be millions lost to phonograph and record 

manufacture Were it not for jukeboxes millions less records would be sold 

in il . \ I t be he rad f 
W ul e this Pat McCarran b your most attention and see that this bill 

rl ! 


RAYMOND F.. FREDEY. 


Dover, On10, October 17, 1958. 
Hon. Senator ALEXANDER WILEY, 


1A 


enate Office Building, Washington, Dp. < 

Honors Sm: I am writing to you regard to the amendments of the pro- 
tion in the Pat McCarran bill 

eis a very small amount of profit in the phonograph business at this time 
due to the great increase in the cost of operation. The increase in the cost of 





eu ) l iph alone S ¢€ igh, to be | to by the high cost of reeords, 
needles d so forth. Of ce ¢ l igh cost of living has forced us to 
raise waces Further, the amount of bookkeeping that would be entailed in 
U1 g eu » tl unendments would be tremendous. 

We feel tl n our small way, we are doing a service for our fellow men by 
placing before them music and entertainment that might otherwise never have 
been | ird 

Hoping that you will help us to continue to bring to the public the good, clean 
entertainme! t we have in the past, I remail 

Respectfully yours, 


GEORGE MARKOS. 


KENYON Co., 
Canton, Ohio, October 21, 1958. 
Hon. Senator ALEXANDER WILEY, 
Senate Office Building, Washington, D. C. 

Dear SENATOR: I would appreciate to express my views toward our position 
here in the automatic phonograph business with regard to the Pat McCarran 
bill that at present remains in your grasp “to make or break” us operators. 

It is no hidden fact that if the McCarran bill is passed by your hands, it could 





truly be one of the severest injustices ever to be placed upon we operators, and 
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could easily be a death sentence to many of the operators who have, and are 
placing all our faith in God and freedom, before you and with your trust. 

Through these past years we have endeavored sincerely to give to the public 
here true entertainment, by giving them the finest in music, and the best in 
automatic phonograph machines. 

I could easily give you complete records of our files here, as to how great costs 
have risen, in every phase of our operations, increases in the cost of phono- 
graphs, records, needles, tubes, globes, and labor, not even mentioning along 
with the fact of the matter of the enormous taxes with which we must endure or 
close our doors. We are literally “taxed to death” by having city license, excise 
tax, income tax, both Federal and local, and many others. 

Although all our costs and operating expense have greatly risen, the price to 
enjoy music by our customers and friends has not increased since the first 5 
cents until today. 

With hopeful reference to all that has been said here we would sincerely ap- 
preciate your consideration of us in this matter. 

I will close this letter to you, in the hope that you will not forget us in this 
matter and will cooperate with we operators to the utmost. 

Sincerely yours, 
CLEMENT C. SPONSELLER, 
Manager. 


Tri-STATE Music Co., 
Harrisburg, Pa., October 20, 1958. 
Subject: Pat McCarran bill. 
Hon. ALEXANDER WILEY, 
Senate Office Building, Washington, D. C. 

Dear SENATOR: In spite of the enormous increase in prices since 1989, of 
everything we buy, and the addition of the many taxes such as city, State, and 
Federal, we kept the price of the commodity we sell—music—the same that it 
was then, i. e., 5 cents. With few exceptions, that price prevails all over the 
country. The profits are extremely low, and a change in the copyright law 
would considerably increase our expenses, and would completely jeopardize our 
business and livelihood. 

Asimilar bill was proposed last year; it was thoroughly discussed by a compe- 
tent Senate committee, and rejected. Why does ASCAP waste the valuable 
time of very busy Senators every year with an unjust and discriminating bill 
that has been rejected many times before? 

I do not wish to burden you here with the many arguments against the bill, 
as no doubt there will be a number of music operators at the hearing before 
your committee who will give you the full facts and figures which will prove 
that the bill is unjust and unfair and should be rejected. 

Respectfully yours, 
Sot HorrMAn, 


ScHAFFNER Music Co., INc., 
Alton, Ill., October 15, 1958. 
Hon. Senator ALEXANDER WILEY, 
Senate Office Building, Washington, D. C. 

DEAR S1r: As a member of the Judiciary Committee on the Pat McCarran bill 
this letter is to you personally. Since the phonograph business is my only 
means of livelihood this bill can just about be the ruination of all my hard work. 
I picked this business because of my interest and you might say fascination of 
the automatic phonograph. I knew it was frowned on as shady but our or- 
ganization is well respected in our community. It is run as a well-organized 
business but everytime it looks promising another tax or expense seems to pop up. 

Several operators in Madison and St. Clair Counties in the State of Illinois 
have organized the Music Guild of Southern Illinois which is a member of MOA 
and have had great success in combating high taxes in several communities. 
Mainly the officials know nothing about the phonograph business and when 
it is put straight to them they have a different light on the subject. Our busi- 
ness is taxed to the limit. City, county, and the Federal Government all have 
taxes on each phonograph we operate. We also pay personal property tax on the 
same equipment which is already taxed by the city. 

Our cost of operation has greatly increased especially the cost of the jukebox 
itself. The cost of labor has increased in our business the same as in all others. 
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icy to pick up our phonographs when the upkeep is more than the 
\ new tax burden will deprive many an establishment of music. 


Chere is many a recording star that owes his success to the records purchased 
phonograph operators. I’m sure they would be the last to have anything to 
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ill like the McCarran bill I’ve met several of them and they are 


iteful to operators as a whole. 

pinion is that every nickel (you still get music for a nickel) we take out 
ikebox is our own. Very few of them in reality are ours. I believe that 

ic Wants and enjoys music. Each customer has his own selection he 
to hear. He plays it for himself and himself alone. That is the reason 





for so many wide and varied selections on our phonographs. If some one else 
happens to hear his selection it doesn’t mean he is enjoying it. 
Respectfully yours, 
Harry A, SCHAFFNER, 
AcME AUTOMATIC Music Co., 
Chicago 19, Ill., October 22, 1958. 
S itor ALEXANDER WILEY, 
Senate Office Building, Washington, D. C 
Dear Senator ALEXANDER WILEY: I am an operator of coin-operated phono- 
hs (juk ces), and wish to register my objections to S. 1106 introduced by 
Se MeCarran and sponsored by ASCAP l am a small operator, having 
OO 3 hines I am having my hands full supporting my family and 
‘ g my obligations as they come due, as all of my equipment is bought on the 
‘ n. If ASCAP and other agencies of this kind would be allowed 
for the use of records, it would make it very difficult for me 
C4 smuch as I am already paying the authors, composers, and 
ub ers 4 cents per record by reason of royalties. This additional fee would 
eAl ble tax and I don’t see where they are entitled to it 
[ sincerely hope that you will appreciate my position and vote to prevent this 
louble taxation 
sincerely yours, 
JERRY F'RAZIN. 
AL W. CLARK, 
Kansas City 6, Mo., July 25, 19538. 
Si ALEXANDER WILEY. 
/ ry Subcommittee on Copyrights, Patents, 
d le-Marks, Senate Office Building, Washington, D. C. 
Dear SENATOR: Let us tax the jukeboxes. The records which cost the jukebox 
perator but 89 cents each are used to bring business into their places, often 
ng the place of an orchestra or pianist. Radio, TV, movies, restaurants, and 
{ bs p th tax; why not the jukeboxes? Those records are the flesh 
1 blood of the newriters. Without songwriters there would be no songs, 
records, no jukeboxes 
My friends and customers feel that in all fairness jukeboxes should be taxed 
d we are hoping you will use your influence to bring this to pass 
Wishing you much success, I am 
Most sincerely yours, 
At W. CLARK. 
JULY 23, 1953. 
Se or ALEXANDER WILEY, 
Nenate Office Building, Washington, D. C. 
Dear SENATOR: I should like to voice my opinion on the matter of taxing 
ebox operators for using and playing records 
I think it is unfair to let this major source of income be denied to those (the 
iter to whom it belongs. Just as radio, television, etc., pay for music, 
should the inkeboxes There should be no special groups What is fair for 
e set of music users should be fair for all. One thing should be remembered 
nd that is this: A songwriter cannot make much money from the royalties of 
sheet music and records. The big money comes from the use of musie on radio, 
levision, nightclubs, and it should come from jukeboxes. If it wouldn’t be for 
e songwriter, where would the entertainment field be today? 


Respectfully, 


Lioyp LAMAR, 
834 Cherry SE., Grand Rapids, Mich. 
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KENSINGTON, KANs., July 24, 19538. 
Senator ALEXANDER WILEY, 
Washington, D. C. 

DEAR SENATOR: AS one of the many songwriters who aspire to get a “hit” 
tune, I’m very much interested in the fight to make sure the composers and 
authors are not “frozen out” of the just right to an income from their creations, 

I’m referring to the fact that jukebox operators do not now pay for the use 
of musie which they use to make a profit in money. 

The jukeboxes take in thousands of dollars across the country. And how 
much does the jukebox operator pay for the product, just the price of a record 
which is usually 89 cents. That is pretty cheap entertainment as far as he is 
concerned. I happen to know how much just one jukebox takes in, because my 
wife talked to the man who owns the jukebox, and she asked him. It is located 
in a very nice restaurant. I was amazed, and just from nickels, dimes, and 
quarters. But guess how much the writer of that song gets each time that 
record is played on the machine—not one red cent. Yet the owner of the res- 
taurant and the owner of the jukebox both get a take every time that record is 
played. 

I’m sure you see the injustice of such a setup as now exists. Please correct 
this injustice to the creative artists of one of the greatest businesses in this 
great land of ours—the popular song business. 

Without the composer and author of that song, there would be no record for 
the jukebox operator to play and make a profit. Part of every nickel the jukebox 
operators take in belong to the writers of the song. It is as if the writers had 
written the song new each time it is to be played. If the writers of songs do not 
get a part of the money payed for each play of the record, they cannot continue 
writing. Then there will not be any music for the boys to play. 

You can compare what is happening in this matter to your own position as 
Senator. Suppose they only payed you for the first year of your term, and yet 
expected you to serve and work out your term without any further pay. Would 
you like that? I doubt it. Yet it is expected the writers of songs will keep 
furnishing the songs for the jukebox operators to make money on. It just won’t 
work. The creation of music for commercial profit can continue only if the 
writers get their just share. 

I trust vou will give the matter your consideration, as an injustice to be 
righted. I’ve never had a song published as yet, but if I had the No. 1 hit of 
the land, the jukebox boys could use my music and not pay a thing, yet make 
money off of my creative work. This is injustice. I hope that in the “land of 
the free and the home of the brave,’ where “we have the right of freedom 
to write such a letter as this” that injustice will be righted, and the writers of 
songs will get the just share of profit due to them as creators of the song. 

Very sincerely, 
JACK CARR. 


THE WISCONSIN FEDERATION OF Music CrLups, 
October 21, 1953. 
Mr. ALEXANDER WILEY, 
United States Senate, Washington, D. C. 

DreAR Mr. Witry: The Wisconsin Federation will endorse legislation for repeat 
of the copyright law—re jukeboxes—and feels the coin-operated machine should 
pay for public performance of copyrighted works. 

We expressed our sentiments on bill S. 2168 and thank you for having read 
them into the congressional records of February 25, 1952, on previous hearings. 

With kind personal regards. 

Sincerely, 
Mrs. W. PAut (EpNA) BENZINGER, 
President. 


LINES, SPOONER & QUARLES, 
Milwaukee, October 19, 1958. 
Re S. 1106. 


Hon. ALEXANDER WILEY, 
Chairman, Subcommittee on Patents, Trade-Marks 
and Copyrights of the Committee on the Judiciary, 
Senate Office Building, Washington, D. C. 
My Dear Atex: I have read and heartily endorse Senator McCarran’s bill, 
S. 1106, on which I understand there will be a hearing before your committee 
on October 26. A previous hearing was held on July 15. 
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I am in favor of the bill inasmuch as it would remove an exemption of coin- 
operated machines which was enacted in 1909, and which has long since be- 
come outmoded. It exempts from copyright control, performances by means 
of coin-operated machines It clearly was not intended to apply to the type of 
performance that occurs in the present-day jukebox. 

Cedric Porter appearing on behalf of the American Patent Law Association 
at the hearing on July 15, made a convincing presentation in support of the 
bill in the public interest. 

The bill also has the endorsement of the American Bar Association, the 
Chicago Bar Association, the Register of Copyrights, the National Music Council, 
and virtually all groups interested in improving our copyright legislation. An 
earlier bill along similar lines has had the endorsement of the State Department, 
and I assume they likewise support 8S. 1106. 

I hope you will support this bill. The amendment which it proposes is long 
overdue 

Since rely yours, 


LovIs QUARLES. 


Los ANGELEs, CALir., October 20, 1953. 
WILEY, 
Senate Office Building, Washington, D. C. 

Dear Sir: It is incomprehensible to me that the modern composer of popular 
songs can receive such devastating blows from all directions without a com- 
pensating reward for his efforts. Permit me sir to put it this way. If you 
had been the composer of My Kentucky Home, Old Black Joe, Jeanie With the 
Light Brown Hair, and you heard these songs played all over the world making 
seads of money for everyone but you the composer, you would be furious if you 
receive no compensation to speak of. Yet this happened to Steve Foster. He 
died a pauper. Every source has been tapped except the jukebox field. Here, 
where records are consumed in great quantities and the nickels, dimes, and 
quarters pour into the money boxes of these machines the songwriter might 

t a measly cent or less from the record company. Sir, the songwriter doesn’t 

ake money from sheet music or the number of records sold. The money comes 
from performance royalties, money paid for the commercial use of music. Ob- 
vious discrimination is working a hardship on the songwriter as well as the 
publisher of sheet music. I say, let’s be fair to the person who should be re- 
warded, the person who composed the song. Senator, is it fair for the juke- 
box operator to capitalize on the brain-child of a potential Steven Foster (and 
there are plenty in this grand land of ours) without paying the compaser a 
little something, say a few cents anyway, for the song? 

All we songwriters ask, sir, is a fair shake. After all, this great country 
was meant to operate that way. A fair shake for everyone. 

Sincerely, 
WiiuiAM S. Graves, Lyricist. 

Tax the jukeboxes sir. Don’t let them take away the songwriter’s bread 
and butter 


WILLIAM “Bri” GRAVES. 








